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This Issue 


Although lawyers almost universally agree that “support con- 
tracts” are of questionable value, they are still in wide-spread use 
causing numerous intra-family disputes and blurring many real 
estate titles. In our first article August G. Eckhardt, a Wisconsin 
practitioner and Carnegie Research Fellow, systematically outlines 
the dangers and advantages of such agreements. 

Our May issue featured a discussion of the United Nations Cove- 
nant on Human Rights, by Zechariah Chafee, Jr., of Harvard. 
Considerable public debate concerning the Covenant has ensued 
during the few weeks since our readers received that issue. Now 
Professor Chafee concludes his inquiry by considering the effect of 
the present draft in drawing a boundary between the responsibility 
of the Federal government and of the forty-eight individual states 
in implementing the provisions of the Covenant. In a most practical 
way the author describes the flexible method of drawing the line 
which should take place when the United States ratifies the Cove- 
nant. His present discussion is certain to provoke a continuing 
interest in this great document. 

This issue contains three comments dealing with widely varied 
topics. The first reviews the history, interpretation and enforcement 
of Wisconsin’s anti-trust law. It suggests that as the early Wisconsin 
cases closely followed decisions under the Sherman Act, predilections 
of today’s Wisconsin Court can best be found by considering the 
changed approach of the United States Supreme Court. 

The elimination of nonconforming uses under modern zoning 
ordinances is considered in the second comment. Various methods 
for elimination of such uses are discussed, the remedies analyzed, 
and increased enforcement of existing legislation is suggested. 

Under the Smith Act, eleven Communist leaders have been con- 
victed for activities in the Communist Party. Others have already 
been indicted. Under the McCarran Act, members of “Communist- 
action Organizations” are compelled to register with the govern- 
ment. The author of the third comment argues that such a require- 
ment violates the constitutional privilege against self-incrimination. 

















The Support Contract 


Avucust G. EckHarptT* 


“They usually lead to a law suit and should be avoided—but I 
draw them if a client insists,”’ is the answer given by many Wisconsin 
lawyers when asked about the use of the support contract as a gener- 
ation-to-generation property transfer device. One lawyer relates that 
the last advice he received before graduating from law school was, 
“Never use the support contract.’’ Conscientiously he refused to 
draft one when first requested. Another lawyer got the job and the 
client with the result that the young graduate modified his stand 
and now has accumulated a bulky file of copies of his own contracts. 

The contract referred to is typically an arrangement whereby a 
parent transfers property to his child who, in consideration of the 
transfer, promises to support the parent for the remainder of his 
life. Various other duties are often required of the child including his 
providing a Christian funeral for the parent. In some counties this 
arrangement is formally designated a “life lease contract.’”’ Informally, 
this arrangement has many titles: “feed to death agreements,” 
“bread and butter contracts,’’ and ‘‘Dutchmen’s contracts.’’ Herein, 
it is referred to as a support contract. 

This article presents arguments for and against the use of this 
plan. It outlines provisions which should be included as part of such 
contracts, presenting material found in use in existing support con- 
tracts and some proposed methods for correcting objections now 
made. These provisions are suggested in the bélief that the legal 
profession as a whole is not yet ready to discard the support contract 
in favor of existing substitutes, although some lawyers today refuse 
to draft it. 

I. Pro 


A. Peace of Mind 


The driving force behind the demand for the support contract is 
the desire on the part of an aging parent to be assured of food, cloth- 
ing, shelter, and medical care for the remainder of his life and for 
burial upon death. Although the children have no legal duty to pro- 





* B.A. 1939, U. of Wisconsin; LL.B. 1942, George Washington U.; LL.M. 
1946, U. of Wisconsin. Ass’t Prof. of Law, George Washington U., 1947-1950; 
Carnegie Research Fellow, U. of Wisconsin, 1949-1950; Attorney, Merrill, Wis., 
1946-1947, and since 1950. 
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vide those items,' the natural tendency of a parent is to look to his 
children for that desired security. After detailed consideration and 
probably several years of thought, it is decided that the assets owned 
by the parent should be expended to repay any child who will guar- 
antee the above-named essentials. 

There are other devices available, but the support contract is 
specifically in the mind of the parent because it was the device 
whereby he got title as a child, or it was used by a neighbor, or 
possibly, it is contrived independently as a logical method for satis- 
fying two strong desires—security for the parent and ownership for 
the child. 

As a result, the parent deeds a substantial portion of his assets to 
the co-operating child and the child agrees to support the parent for 
life. The parent thereby receives the mental peace which comes with 
financial security and often a cumulative satisfaction resulting from 
(1) seeing his child take over a going business, (2) knowing that 
property is being retained in the family, and (3) believing that he has 
by-passed death taxes and probate costs. 


B. Payments Geared to Cost of Living 


In addition to the above intangibles, an analysis of the support 
contract device discloses some very practical, desirable features. 
When property is sold, the purchase price is usually set at a certain 
dollar value and payments are frequently made in definite monthly 
or annual amounts. This amount-certain feature is also a character- 
istic of most annuity contracts. Such an arrangement does not wholly 
satisfy the needs of the parent because he has no assurance that the 
cost of living will not rise, or that medical expenses will not multiply, 
and destroy the adequacy of a presently satisfactory income. 

The typical support contract which provides for support-in-kind 
does not look to the dollar for measurement of payment. Rather, it 
requires the child to provide for the parent “‘as if said parent were a 
member of his family, and the child legally chargeable with the 
parent’s support’”’ or, by a less frequently used arrangement, the 
child agrees to provide a certain quantity of provisions each year. 
It is usually stated that the child will pay for necessary medical 
expenses. Thus, the need of the parent, regardless of its cost, is the 
measure of payment. This feature has considerable importance in 
the eyes of the aged. 

If he considers the matter, the promisor may find this variability 


{ 1 In re Heck’s Guardianship, 225 Wis. 636, 275 N.W. 520 (1937). However, in 
some’situations a child can be made legally liable; see Wis. Stat. § 49.07 (1949). 
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attractive in that the size of payment required fluctuates in close 
agreement with his ability to pay. However, that is true only as to 
ordinary items of support. Surprise medical expenses will always be 


troublesome. 
C. Child Becomes Owner 


There is vigorous dispute on the question of whether a parent 
should relinquish ownership of his estate prior to his death. We will 
here consider the affirmative. 

If the property consists of a going business, e.g., a farm, there is 
usually some age at which management and productivity will be 
improved by a transfer of ownership to the younger generation. 
Even though management is transferred to a child, if title to the 
farm is retained in the parent, development of permanent improve- 
ments may be retarded, soil conservation efforts thwarted, and 
adoption of progressive policies generally impeded because of the 
uncertainty of future ownership. A contract to will or a land con- 
tract would be satisfactory to give the son assurance of future owner- 
ship, but a present deed in consideration of support is clearly one 
other answer. 

Although there may be some tax liability resulting from this inter 
vivos arrangement, probably death taxes will be thereby avoided. 
If the parent transfers his entire estate in this way, the expenses of 
probate have been saved. 


D. Tax Saving 


Neither the inheritance tax nor estate taxes will be levied against 
the parent’s estate unless the estate comes within the “transfer in 
contemplation of death’’ provisions.? 

However, the gift tax applies to a transfer of property for less than 
full consideration. The Wisconsin statute states: ‘‘Where property 
is transferred . . . for less than an adequate and full consideration in 
money or money’s worth, then the amount by which the clear market 
value of the property exceeded the consideration received shall. . . 
be deemed a gift. . . .””* A troublesome problem of evaluation arises 

* Gifts made in contemplation of death are taxed as part of the estate of the 
donor. No set rule exists in Wisconsin for determining what elements constitute 
such a gift. It is not necessary that the causa mortis (“peril of imminent death”) 
situation exist. Estate of Harnischfeger, 208 Wis. 317, 242 N.W. 153 (1932); 
app. dismissed, 287 U.S. 567, 53 S.Ct. 23 (1932). But something more than the 
oe expectation of death, which is held by everyone, is necessary. State v. 

abst, 139 Wis. 561, 121 N.W. 351 (1909). It is important to note that the state 


has the burden of proof as to gifts made more than two years before death. 
Estate of Daniels, 225 Wis. 502, 274 N.W. 435 (1937). 


* Wis. Strat. § 72.76(1) (1949). 


















































584 WISCONSIN LAW REVIEW [Vol. 1951 


when the consideration for the transfer is a support contract. Does 
that constitute ‘adequate and full consideration’’? 

The federal government evaluated the support contract by divid- 
ing the annual amount spent by the promisor for supporting his 
family, including the promisee, by the number of people thus sup- 
ported and multiplying this amount by the life expectancy of the 
promisee.* 

In Wisconsin, the measure of value of a support contract is “a 
reasonable compensation”’ for such services and support.’ The De- 
partment of Taxation will estimate this figure and multiply it by 
the life expectancy of the grantee. There will be no recomputation 
of this amount after the death of the promisee.® 

The child will most certainly have a tax-saving, as a result of 
using the support contract as against having no transfer plan in 
effect. If the property is transferred to him without consideration, 
either the inheritance or the gift tax will apply to the entire value. 
One of these taxes may apply here, but it will be computed on only 
part of the value—on the excess of value over the credit allowed for 
services and items of support. 

Assuming that the child was planning to support the parent 
whether or not such an agreement existed, there is a definite tax 
advantage in having such an agreement. The Wisconsin Supreme 
Court’ and the Wisconsin Tax Commission® hold that there is a pre- 
sumption of gratuity as to services rendered by a child for a parent. 
If there is no contract whereby the parent agrees to pay for such 
services or support, the child will not be able to decrease the taxable 
value of the property transferred by offsetting the value of services 
and support. Thus the agreement to support can decrease gift taxes 
by lowering the taxable value of the gift in an amount at least equal 
to the value of the services and support, or it can decrease inheritance 
taxes by permitting the promisor to file a claim against the estate of 
the promisee for the value of such services and support thus decreas- 
ing the value of the taxable estate. 

Furthermore, a less definite but nonetheless real tax saving will 
probably result from the fact that the value of the support contract 
is to be ascertained by estimate. As a practical matter, the Wisconsin 





‘ Estate of Bergan, 1 T.C. 543 (1943). 

5 Estate of Schultz, Wis. Tax Comm’n, Sept. 17, 1925. 

® See infra pages 596-599. 

7 Estate of Leu, 172 Wis. 530, 179 N.W. 796 (1920); Felz v. Felz, 170 Wis. 
550, 174 N.W. 908 (1920); Laughan v. Estate of Laughan, 165 Wis. 348, 162 
N.W. 169 (1917). 

8 Estate of Thielen, Wis. Tax Comm’n, June 9, 1925. 
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Tax Commission will probably be very reasonable in evaluating serv- 
ices and support provided under such a contract and resolve doubts 
in favor of the taxpayers. Thus the promisor is credited with the 
value of services of himself and his wife which value is established 
by generous estimates as to quantity and worth; the value of food 
and clothing that will be required is also determined by sympathetic 
estimate; likewise, any other likely expenses can be included. If a 
thorough job is done by the promisor at the time of filing his gift 
tax application, chances are good that the value attributed to the 
support contract will be higher than the actual cost to the promisor 
of performing under that contract. Thus, he has in effect received a 
part of the property as a gift but no gift tax is assessed. 


E. Parent’s Legal Protection If Child Defaults 


From the numerous decisions of the Wisconsin Supreme Court 
in cases arising from support contracts, one point is clear: the parent 
is well-protected by existing case law. The typical situation is one 
in which the father deeded a farm to a son in consideration of the 
son’s promise to support the father for the remainder of his life. In 
addition to the promise to support, the son gave the father a mort- 
gage on the farm conditioned upon the substantial compliance with 
the terms of the support contract. The son defaulted. The father 
wants to know what relief is available. 


1. Rescission 


Usually, the court will grant the father’s request for rescission® 
if he has unequivocally so elected at the time of breach. Thus, the 





® Nadler v. Nadler, 242 Wis. 537, 8 N.W.2d 306 (1943); Anderson v. Anderson, 
240 Wis. 615, 4 N.W.2d 119 (1942); Menge v. Radtke, 222 Wis. 594, 269 N.W. 
313 (1936); Mootz v. Petraschefski, 137 Wis. 315, 118 N.W. 865 (1908); Krause 
v. Krause, 125 Wis. 337, 104 N.W. 76 (1905); Gall v. Gall, 126 Wis. 390, 105 
N.W. 953 (1905); Wanner v. Wanner, 115 Wis. 196, 91 N.W. 671 (1902); Glocke 
v. Glocke, 113 Wis. 303, 89 N.W. 118 (1902); Knutson v. Bostrak, 99 Wis. 469, 
75 N.W. 156 (1898); Reoch v. Reoch, 98 Wis. 201, 73 N.W. 989 (1898); Gil- 
christ v. Foxen, 95 Wis. 428, 70 N.W. 585 (1897); Morgan v. Loomis, 78 Wis. 
594, 48 N.W. 109 (1891); Blake v. Blake, 56 Wis. 392, 14 N.W. 173 (1882); 
Bishop v. Aldrich, 48 Wis. 619, 4 N.W. 775 (1880); Bresnahan v. Bresnahan, 
46 Wis. 385, 1 N.W. 39 (1879); Bogie v. Bogie, 41 Wis. 209 (1876). 

Perhaps the following cases should be listed as exceptions to this generaliza- 
tion: Burgson v. Jacobson, 124 Wis. 295, 102 N.W. 563 (1905). However, that 
was not a typical support contract arrangement and rescission was refused be- 
cause (1) there was no intent to create a condition subsequent, (2) no personal 
services were required, and (3) compensation for breach could be measured in 
money inasmuch as the we oy merely agreed to pay taxes. The court expressly, 
and logically, distinguished the support-contract rescission cases. 

Donnelly v. Eastes, 94 Wis. 390, 69 N.W. 157 (1896). Rescission was denied, 
but the reason was that the promisor, rather than the promisee, caused the 
breach, so equity relieved against the forfeiture that would otherwise have re- 
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father is given title to the farm and maintains an economic position 
comparable with what he held before the consummation of the 
support transaction. 

This remedy is particularly advantageous to the father because 
the son has no equity remaining in the land except that he can re- 
cover the value of permanent improvements made while title was in 
him.!® Occasionally, the court has modified that ruling." Some 





sulted because of the condition subsequent. Similarly, see Wanner v. Wanner, 
134 Wis. 71, 113 N.W. 1096 (1907). 

Scholl v. Muscovitz, 170 Wis. 96, 174 N.W. 463 (1919). The breach must be 
substantial to justify rescission. In Danielson v. Danielson, 165 Wis. 171, 161 
N.W. 787 (1917), rescission was denied with the justification that it was more 
equitable to insist that the parent foreclose the — Three facts particu- 
larly impressed the court: (1) the promisor performed for eight years, (2) the 
—— was 91 years old when starting suit, and (3) the promisor died without 

aving breached. At least this decision will alert rescinding lawyers to the fact 
that it is advisable to acquire the sympathy of the court, because the court can 
refuse in its discretion. It is not known how many lower court decisions have 
based refusal to rescind on the grounds that such relief is inequitable, but the 
Danielson case is alone as a Supreme Court decision on the point. 

In Knutson v. Bostrak, 99 Wis. 469, 75 N.W. 156 (1898), the trial court in- 
sisted upon foreclosure but the Supreme Court reversed. Similarly, Wanner v. 
Wanner, 115 Wis. 196, 91 N.W. 671 (1902). See 1947 Wis. L. Rev. 125 for an 
excellent comment on these points. See next section, Ejectment, as to the ade- 
quacy of the remedy at law. 


10 The most recent Supreme Court pronouncement of this rule was in Anderson 
v. Anderson, 240 Wis. 615, 4 N.W.2d 119 (1942). There, the promisors under 
the support agreement breached and the — was granted rescission. The 
promisors asked that certain items be paid them as a condition to ordering re- 
scission. The court ordered that the promisors must be reimbursed for permanent 
improvements made but that any expenditures by them as a part of their duty 
under the contract are not reimbursable; that is, cost of fence posts is reimburs- 
able but funeral expenses for promisee’s wife are not. Accord: Mootz v. Petraschef- 
ski, 137 Wis. 315, 118 N.W. 865 (1908), in which the allowable value of the 
improvements was said to be “the reasonable value of the improvements, not 
exceeding the actual cost’”’; Morgan v. Loomis, 78 Wis. 594, 48 N.W. 109 (1891), 
justifies the rule by stating that, if the promisor were credited with expenditures 
made by him under the contract, he would be free to breach at any time. ‘This 
would . . . be unjust to confiding age. . . .’’; Blake v. Blake, 56 Wis. 392, 14 N.W. 
173 (1882), refused an equitable accounting, but left open the possibility of an 
action at law for any money paid by the promisor to the promisee. 

However, in Lowrey v. Finkelston, 149 Wis. 222, 134 N.W. 344 (1912), the 
court credited items spent by the promisor in performing under the contract 
because in that case “. . . the death of Jones [the promisor] entitled plaintiff 
[the promisee] to rescission and restoration to her former rights, therefore no 
reason is apparent why in an equitable accounting, under the circumstances of 
the case, the Jones estate should not be credited with the amounts paid under 
the contract in question.’ In other words, the court seems to say that if the 
breach was not willful, but resulted from the death of the promisor, the value 
of such performance as took place under the contract should be repaid as a con- 
dition precedent to rescission. The cases cited above did not make that distinc- 
tion and Morgan v. Loomis, supra, had that problem in its facts more clearly 
than does the lente case. It should be noted that the court in the Lowrey case 
specifically stated that the promisor breached before his death and the trial court 
so found. The court does not mention this finding in that paragraph of the opinion 
that discusses the question of credit. Accord, Bishop v. Aldrich, 48 Wis. 619, 4 
N.W. 775 (1880). In Bresnahan v. Bresnahan, 46 Wis. 385, 1 N.W. 39 (1879), 
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practicing lawyers have expressed belief that it is too harsh as it is 
now stated and that an accounting should be allowed. 

Rescission is ordered in such cases because the court finds that 
the promise to support is a condition subsequent which, if not ex- 
pressed, arises by implication. Thus, the title reverts to the father 
upon breach and re-entry but equity is called upon to free him 
“from danger from outstanding agreements or conveyances which, 
though void, are apparently good upon their face, and might in 
some way, presently or in the future, be used to his prejudice.’”!* Such 
an order is not founded upon fraud, mistake, or undue influence. Of 
course, rescission can be obtained in support contract cases upon 
those grounds, too." 


2. Ejectment 


Frequently, in an effort to defend against a petition for the equity 
relief of rescission, the attorney argues that the plaintiff has an 





oe sat ea the value of promisor’s performance with the personal property 
e sold. 

Similarly, the Supreme Court in Gall v. Gall, 126 Wis. 390, 105 N.W. 953 
(1905), affirmed a decision of the circuit court which had found that the care and 
support furnished by the promisor and the taxes paid by him offset the rent of 
the farm, which rent would otherwise be charged to the promisor. Further, the 
promisor was credited with (1) the amount paid on machinery, (2) the amount 
paid on other debts, and (3) the amount paid third persons, all of which pay- 
ments were made in accordance with the terms of the support contract. (These 
facts are set out in the appellant’s brief.) The parties did not argue the account- 
ing question in their Supreme Court briefs. 

t was subsequently decided that sums paid to third persons by the promisor 
in accordance with the terms of the contract are not recoverable by him. Krause 
v. Krause, 125 Wis. 337, 104 N.W. 76 (1905). In that case the court carefully 
justified such a ruling on the grounds that it was the equitable answer because 
the promisee had lost some personal property to the promisor and the promisor 
had used the land for five years prior to rescission. If the rule is as automatic as 
eer = Anderson v. Anderson, supra, it is doubtful that detailed justification 
is n A 

A possible distinction for accounting purposes between the condition precedent 
and condition subsequent cases should - noted. The court in Stoel v. Flanders, 
68 Wis. 256, 32 N.W. 114 (1887), stated that no credit could be allowed for 
services rendered under a support contract if complete performance of such serv- 
ices was a condition precedent to passage of title. By way of dictum the court 
added that if a condition subsequent were involved, “. . . it may be. . . that the 
defendants should in equity be allowed a proportionate compensation for their 
part performance . . . for such conditions are not favored in law, and are construed 
strictly, because they tend to destroy estates already vested.’”’ Court decisions 
have not followed this distinction but neither have they denied it and, in a proper 
case, it might provide the justification needed to permit the court to require 
compensation for a deserving promisor. 

1 F.g., the Lowrey, Bishop, Bresnahan, and Gall cases, supra, note 10. 

12 Glocke v. Glocke, 113 Wis. 303, 89 N.W. 118 (1902). 

13 Luedtke v. Luedtke, 181 Wis. 471, 195 N.W. 382 (1923); Quinn v. Quinn, 
130 Wis. 548, 110 N.W. 488 (1907); Marking v. Marking, 106 Wis. 292, 82 N.W. 
133 (1900); Faber v. Matz, 86 Wis. 370, 57 N.W. 39 (1893), an action brought by 
creditor of conveyor; Giles v. Hodge, 74 Wis. 360, 43 N.W. 163 (1889). 
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adequate remedy at law in the form of an action for ejectment. This 
argument cannot be used if the plaintiff is in possession because the 
action of ejectment is a remedy for recovery of possession." 

If the father is out of possession, is ejectment an adequate remedy? 
The answer depends upon the adequacy of the ejectment judgment 
for (1) returning possession to the father and (2) quieting title in him. 

Wisconsin statutes provide that the verdict will determine who is 
entitled to possession and that judgment will be in accordance with 
that verdict. It is clear that the father has an adequate remedy at 
law for recovering possession. 

A statute also covers the quiet title question. ““The judgment in an 
action of ejectment shall be conclusive as to the title established 
therein, upon the party against whom it is rendered and upon all 
persons claiming from, through or under him by title accruing after 
the filing [of lis pendens]; and every purchaser whose conveyance is 
not recorded shall be bound by the proceedings in the action to the 
same extent and in the same manner as if he were a party thereto.’’* 
Apparently, if the proper parties are made defendants, there is no 
possibility that the plaintiff’s title will be upset by someone claiming 
under the original deed or support contract. The case of Delong v. 
Delong" is an example of the use of ejectment in this situation. 

Does it follow that the father must bring ejectment, as against 
rescission, if he is out of possession when he wishes to take advantage 
of his son’s breach? 

In the case of Mash v. Bloom,'* rescission was denied on the theory 
that there was an adequate remedy at law by way of ejectment. 
The facts there were distinguished from rescission cases in that the 
deed in the principal case contained express provisions as to the 
support agreement while, it was said, the deeds in the rescission cases 
were absolute on their face, the support contract being a separate 
document. In other words, although the court opinion and the con- 
curring opinion vary as to justification, the point is made that equity 
has jurisdiction only if: (1) there is fraud or some “other efficient 
question, such as mistake’’ involved, or (2) ‘‘the condition subsequent 
is not contained in the deed or any instrument forming a part of an 
entire transaction. ...’’ so that it must be established “by implica- 





4 “Actions for the recovery of possession of real property are styled actions of 
ejectment. .. .”” Wis. Stat. § 275.01 (1949). The complaint must state that the 
defendant unlawfully withholds possession. Wis. Stat. § 275.05 (1949). 

1% Wis. Stat. §§ 275.12, 275.14 (1949). 

16 Wis. Strat. § 275.16 (1949). 

17 56 Wis. 514, 14 N.W. 591 (1883). 

18 130 Wis. 366, 110 N.W. 203, 110 N.W. 268 (1907). 
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tion from the circumstances,’’ or (3) upon the principle of a bill quia 
timet, that is, the legal remedy in restoring possession is inadequate 
in that it leaves the deed to the promisor outstanding and uncanceled. 

Considering precedent and the specific facts of the Mash case, this 
decision is difficult to justify. The deed did not specifically refer to 
the support provision as a ‘‘condition subsequent,”’ most of the terms 
were part of an oral agreement and not expressed in the deed, and 
the problem of avoiding title clouds is no greater in the typical sup- 
port contract case than in the principal case. 

Assuming that Blake v. Blake'® is still the law, permitting rescis- 
sion of a deed which contains an express condition subsequent, it is 
submitted that the Mash case should not have insisted upon the 
ejectment relief upon its facts. The Blake case was not cited in the 
Mash decision although it was discussed in the filed briefs. 

In questioning the present weight of the Mash decision, note that 
Menge v. Radtke*® is a case which agrees with the Mash facts in that 
the duty of support was stated in the deed but in dictum states that 
rescission “might have been’’ adjudged. A stronger and more recent 
case is Anderson v. Anderson.” In that case, the deed did not contain 
the support terms, but it was held in escrow. There appeared to be 
no need for equity to intercede in order to give complete relief, par- 
ticularly since support seemed to be a condition precedent to delivery 
from escrow, but rescission was granted. The court in Lowrey v. 
Finkleston” considers the Mash case on this question but permits 
rescission despite conditions being stated in the deed. The distinction 
attempted there is wholly unsatisfactory because it assumes the basis 
of the Mash decision was that the promisee was out of possession 
and was therefore required to bring ejectment. The court in the 
Mash case specifically rejected that argument. 

Despite the fact that the Wisconsin Court appears to be willing 
to treat the support contract arrangement as unique for purposes of 
rescission, the remedy of ejectment should not be ignored. From the 
repeated rulings to the effect that a deed given in consideration of 
support is a deed subject to a condition subsequent, it is consistently 
concluded that title reverts to the grantor upon his unequivocal 
election to treat a breach as a termination of the title of the grantee. 
This election must be evidenced by re-entry or its equivalent. Once 
that has occurred, it appears that there is no reason for a court to 








1° 56 Wis. 392, 14 N.W. 173 (1882). 

203222 Wis. 594, 269 N.W. 313 (1936). 
21 240 Wis. 615, 4 N.W.2d 119 (1942). 
2 149 Wis. 222, 134 N.W. 344 (1912). 











590 WISCONSIN LAW REVIEW [Vol. 1951 


order rescission.”* If the condition is expressed in the deed and the 
grantor is out of possession, ejectment will lie and be adequate. 

The procedure to be followed in arriving at an accounting in eject- 
ment cases is outlined in the statutes.* The defendant is credited 
with the value of permanent improvements and the amount paid for 
taxes while the plaintiff can set-off so much of his claim for rents 
and profits as is barred by the statute of limitations. Thus, with 
particular reference to the tax item, rescission may be the preferred 
remedy for the promisee if he has the right to insist. 


3. Quiet Title Action 


By Wisconsin statute, “Any person having the title to land may 
institute an action against any person setting up a claim thereto... . 
The complaint shall allege the nature and extent of the plaintiff’s 
estate in such land and that the defendant makes some claim there- 
to...” 

The requirement that the plaintiff have title in order to rely upon 
this section will be satisfied in support contract cases under the con- 
dition subsequent theory, discussed above, after breach and re-entry 
or its equivalent. Thus, a quiet title action can be brought to remove 
title clouds and rescission is again unnecessary.?”? Whether the plain- 
tiff is in or out of possession is immaterial to a statutory quiet title 
action.”* 


4. Foreclosure 


The fact situation here considered includes a mortgage in favor of 
the father. In practice, there is much variety in the types of arrange- 
ments used as to this feature. Some plans consist of only a deed and 
a@ support contract, others secure performance of the support con- 
tract with a bond, and others require the son to give a mortgage to 
the father which mortgage becomes enforceable for a stated sum of 


arty claiming title by reason of the breach by the defendant of a condi- 
tion ~ sequent should proceed by an action at law. Williams v. City of Ocon- 
omowoc, 167 Wis. 281, 166 N.W. 322 (1918). 

* Wis. Stat. § 275.25 (1949). 

% Wis. Star. §§ 275.24, 275.26 (1949). 

% Wis. Stat. § 281.01(1) (1949). 

27 In Nadler v. Nadler, 242 Wis. 537, 8 N.W.2d 306 (1943), the court states 
that the promisee has a choice of remedies: “‘. . . conveyances made in considera- 
tion of support, even though the conveyance ‘be absolute in form, constitute a 
species of equitable condition subsequent, and a court of equity in such a situ- 
ation, (1) upon re-entry by the grantor, will quiet the title in him, or (2) upon 
his election to rescind, wi mneil the conveyance. 





28 “Tt is to be noted that 9 while quia timet actions are in equity and uader 
general equity practice can only be brought by claimants in poem * the 
— although not in possession can bring such action under sec. 281.01. . 

oherty v. Rice, 240 Wis. 389, 3 N.W.2d 734 (1942). 
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money upon default by the son under the terms of the support con- 
tract. Under the latter arrangement, the father can foreclose the 
mortgage if he wishes.”° 

In some situations, foreclosure would be more desirable than would 
the recovery of title and possession. However, it is well established 
that the father has his choice of remedies. The fact that a mortgage 
is included as a part of the plan does not restrict the remedy to fore- 
closure.*° 

If foreclosure is had, the promisee can obtain a deficiency judg- 
ment.*! And, although the precise question has not been decided, it 
is probable that the court will not require the father to credit the 
note with the value of such performance as has been given under 
the support contract.” 


&. Lien 
A request was made in Halvorsen v. Halvorsen* “that the amount 
necessary to support .. . [the parents] . . . during the remainder of 


their days be ascertained and adjudged to be a lien upon the land... , 
and that such lien be enforced by a sale of the property .. . , and the 
money belonging to . . . [the parents] . . . to be paid to them. . . .” 
In this case, there was no mortgage in favor of the promisee but the 
promisor did agree to provide support. In overruling the defendant’s 
demurrer, the court said that equity has the power to create a lien 
on land for the unpaid purchase price and that such lien could be 
enforced by sale. 

Frequently, the burden of support is stated specifically in the 





29 Menge v. Radtke, 222 Wis. 594, 269 N.W. 313 (1936); Knutson v. Anderson, 
216 Wis. 69, 255 N.W. 907 (1934); Stoel v. Flanders, 68 Wis. 256, 32 N.W. 144 
(1887); Peterson v. Oleson, 47 Wis. 122, 2 N.W. 94 (1879); Bresnahan v. Bres- 
nahan, 46 Wis. 385, 1 N.W. 39 (1879). 

30 Menge v. Radtke, supra note 29; Wanner v. Wanner, 115 Wis. 196, 91 N.W. 
671 (1902); Glocke v. Glocke, 113 Wis. 303, 89 N.W. 118 (1902); Knutson v. 
Bostrak, 99 Wis. 469, 75 N.W. 156 (1898). For a case in which the father asked 
for rescission but the court refused, ordering foreclosure, see Danielson v. Daniel- 
son, 165 Wis. 171, 161 N.W. 787 (1917). In the Danielson case the court said: 
“Tt is settled law in this court that conveyances made by aged people in con- 
sideration of support and care may be deemed to be conveyances upon condition 
subsequent and will, upon facts similar to those in the oregoing cases, be set 
aside by a court of equity upon proof of substantial failure to perform. 


“Tt does not follow, however, that other adequate relief cannot be granted 
when the facts in the case require it in order to do equity between all parties.” 
31 Knutson v. Anderson, 220 Wis. 364, 265 N.W. 91 (1936). 


#2 Wanner v. Wanner, 115 Wis. 196, 91 N.W. 671 (1902); Stoel v. Flanders, 68 
bt _ 32 N.W. 114 (1887); Bresnahan v. Bresnahan, 46 Wis. 385, 1 N.W. 39 
9). 


33 120 Wis. 52, 97 N.W. 494 (1903). 
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deed or contract to be a lien on the premises.** When that is done, 
it is recognized as a valid lien as of that date and is prior to subse- 
quent interests acquired with notice.* An early Wisconsin case™® 
required the court to determine the priority between a mortgage 
executed by the promisor in favor of a stranger and a mortgage 
executed upon order of the circuit court to secure performance of an 
oral support contract. The stranger had some knowledge of the 
existence of the support agreement inasmuch as the deed to the 
promisor expressed the consideration as “five dollars and the faithful 
performance of a certain agreement.” The mortgage to the stranger 
antedated the mortgage to the parent, but the court declared the 
parental mortgage to be a first lien on the land. It is doubtful that 
the court would so rule if the stranger had no notice.*” 


6. Other Legal Protection 


The above-listed remedies will adequately protect the father in 
the. fact situation as outlined. However, the court has gone further 
and extended requested protection despite a less satisfactory fact 
basis. In Nadler v. Nadler** the court was petitioned to reform a deed 
in order to include reference to an oral support contract. The promisee 
had breached and the promisor sought reformation and rescission. 
The court refused reformation but granted rescission anyway. Thus, 
reformation was unnecessary. However, reformation has been granted, 
with little proof of mistake, in this type of case.*® It would be desired 
if the promisor wishes to guard against diminution of his rights by a 
bona fide purchaser. 

In addition to specific remedies, the parents are protected further 
in that when the court is called upon to interpret the support con- 
tract, it is probable that such interpretation will be favorable to 
them.“ The justification is that the parties would not have intended 
any agreement that was not bent toward parental protection. 





% See Yates v. Weinhardt, 224 Wis. 496, 272 N.W. 347 (1937). 
3 Ibid. 
% Dailey v. Kastell, 56 Wis. 444, 14 N.W. 635 (1883). 


37 In Halvorsen v. Halvorsen, 120 Wis. 52, 97 N.W. 494 (1903), the court stated 
that no lien existed until the court so adjudged. This would seem to overrule 
the reasoning of the court in the Dailey case. Wis. Stat. §§ 235.45, 235.53 (1949) 

rovide that any such recorded contract “‘. . . shall operate as a lien upon the 
ands therein described. . . .” 


38 242 Wis. 537, 8 N.W.2d 306 (1943). 


3° Luedtke v. Luedtke, 181 Wis. 471, 195 N.W. 382 (1923); Hartstein v. Hart- 
stein, 74 Wis. 1, 41 N.W. 721 (1889). 


*° Mootz v. Petraschefski, 137 Wis. 315, 118 N.W. 865 (1908). 

















THE SUPPORT CONTRACT 


II. Con 
A. Family Friction 


There is no one objection to the use of the support contract that 
is nearly as unanimously and vigorously voiced by the practitioners 
of Wisconsin as is the belief that the result will be a destruction of 
family harmony. Lawyers who have counselled in family disputes 
are convinced that every effort should be made to avoid them be- 
cause of the resulting loss of love and unity that is so important to 
the members of any family group. A lawsuit between brothers and 
sisters is pitiful; one between parents and child is a tragedy. If sup- 
port contracts sponsor such difficulties, it is argued that they should 
be avoided despite the apparent cost of avoidance. 

Three principle sources of friction exist as a result of the support 
contract: 

First, the rights and duties of the parties are outlined in minute 
detail but vague terms are used to define them. The following ex- 
amples are quoted from support contracts drawn within the past 
five years. 

“(The parents may] entertain such guests and visitors as they 
may wish to receive from time to time and for such reasonable 
periods as they may desire. . . .”’ 

“. . in the event . . . of financial depression or drought or grass- 
hopper plague causing a serious loss of income to the farm, [certain 
monthly payments are to be reduced] . . . so as to make it possible 
for both parties to continue their joint occupation of the farm with- 
out undue hardship on either. . . . The parties shall endeavor to 
agree upon this adjustment. . . .”’ 

“(The promisor] will if and when [a certain sister is married] enter- 
tain for her and arrange and conduct the usual wedding reception 
and supper, but not the dance, called for and as customarily given 
in the neighborhood.” 

“Provide [the parents] as soon as the same may be obtained one 
1947 Chevrolet sedan automobile fully equipped with spare tire, 
bumpers and reasonable accessories.” 

“(The promisor] will on demand pay to [the promisee] such sums 
as may be necessary from time to time to supplement the support 
[of a sister]... .” 

“. . in the event that the living conditions upon the farm become 
unendurable to the [parents] and the [parents] are not satisfied with 
the support and the surroundings furnished and ‘their dissatisfaction 
has a reasonable basis, that the [son] shall be obliged at his own 
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expense and in addition to the payments above enumerated to 
furnish to the [parents] such other living quarters as may be reason- 
ably adapted for their use and in keeping with their station in life 
and shall pay such additional sum for their support as the circum- 
stances of the parties and the conditions of the times shall make 
just and reasonable.”’ 

“(The promisor] will . . . contribute to the support of [the parents] 
by maintaining the living quarters above mentioned in good habitual 
condition, furnish all fuel, reasonably necessary, and will furnish in 
addition thereto such articles of farm raised food and provisions as 
the [parents] may desire. . . .”’ 

“‘. . . fully support [the parents] . . . in the same manner as if said 
parties were members of his family and he legally chargeable with 
their support.”’ 

“« . . the [son] will properly and carefully and adequately care for 
and support the said [parent] . . . to the end that she will have the 
care, comfort and support accorded to members of a family in a 
Christian home.”’ 

The above provisions are not criticized. If the support contract is 
to be used, such terms are unavoidable. So many unknowns are in- 
volved—cost of living, length of life, annual productivity of land, 
future temperaments of the parties—that any detailed plan cannot be 
specific but must be based upon such general terms as “‘reasonable’’ 
or ‘‘customary.’’ Meaning can be given to such standards by courts, 
but by that time a permanent family schism has resulted. Most 
strictly business contracts have some basis in such general tests of 
performance; yet, they prove satisfactory and are used year after 
year. Why shouldn’t the use of such terms be tolerated in a support 
contract? 

It is thought that the parties to a support contract are living in 
jeopardy. There is a constant effort on the part of all parties to main- 
tain harmony and a strain results. Each believes that he is doing, or 
tolerating, more than is just, but no one voices angry complaint. 
But if and when one of the parties loses self-control, the split widens 
rapidly. The contract is consulted for the answer and the guide it 
provides is ‘‘reasonable’’ or ‘‘customary.’”’ The parent sincerely be- 
lieves that the child has not provided reasonable support and the 
son is just as sincere in his belief that parental demands have been 
unreasonable. The answer lies in legal or physical combat. Both 
have been used. The resulting intra-family ill-will is not as easily 
forgotten as is a similar animosity between strangers. 

Second, many Wisconsin lawyers have expressed the belief that a 
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contract of sale which determines the purchase price by the length 
of life of one of the parties is undesirable. No one has cited an ex- 
ample where a son under a support contract refused to provide 
medical attention for the parent on the grounds that to do so would 
extend the life of the parent and thus increase the cost of the support. 
However, it has been generalized that support contracts are workable 
only if times of high income prevail and if the parents die on schedule. 
That indicates that the promisor is a cooperative provider as long as 
he is not paying more than a reasonable price for the property. If 
the value of the property is substantially decreased or if the parents 
live so long as to entail considerably more support than the property 
is worth, the promisor will become discontented. As a result, his 
performance may become less complete and a dispute develops. 

Third, the consensus of experienced attorneys is that all children 
who are not included as grantees in the deed, which is consideration 
for the support contract, will feel that the grantee-promisor took 
unfair advantage of them. That feeling exists whether or not equaliz- 
ing payments are made to those children and whether or not the 
burden of support is considerably greater than the value of the 
property. The promise to support does not sound burdensome and 
the tendency toward jealousy in financial matters makes it appear 
even less so. The non-participating children may complain of fraud, 
undue influence, or mental incompetence in an effort to reach part 
of the assets. 

The information for the preceding statements and impressions was 
obtained by personal interview with lawyers of the state. Further, 
the opinions of the Wisconsin Supreme Court and briefs filed in 
cases before that court contain frequent condemnations of the sup- 
port contract device by members of the judiciary and by practi- 
tioners.“* Thus, members of the legal profession, with very few 
individual exceptions, regard the deed and support contract as a 
trouble-breeding arrangement to be avoided. The predominant ex- 
planation for that stand is the probability of a resulting family fight. 


B. Threat of Rescission 


Much of the preceding material dealt with the advantageous 
remedies available to the parent in the event of breach by the prom- 
isor. That protection was discussed as being a desirable feature of 
the support contract. It is desirable in the eyes of the promisee, but 
the promisor and society generally find the threat of rescission a 
hindrance to progressive upkeep of the property. 
| F.g., 1947 Wis. L. Rev. 125, and opinions cited there. 
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*¥ Rescission in this situation is not based upon the usual grounds of 
fraud or mistake. In the proceedings, an inadequate accounting is 
allowed which frequently results in the loss of the farm by the son 
with no credit being given him for years of work and support. Ap- 
parently, this is a punitive judgment—the son being punished for 
breaching his contract. Yet, in the related field of foreclosure, legis- 
latures have determined it to be advisable to show tolerance to a 
debtor who has breached. It may be argued that this discrepancy is 
justified because the mortgage debtor breached because of inability 
to pay while the support contract promisor may have breached be- 
cause of more voluntary reasons. Even so, causing the latter to lose 
all he has provided by way of performance is not a satisfactory 
answer and, if the promisor’s breach is involuntary, such a result is 
particularly unjust. For the same type of breach, one promisor may 
lose the value of ten years of support while another may lose the 
value of only one year. The one who has performed most adequately 
is punished most severely. 

It is submitted that the courts need not deny a full accounting in 
cases of rescission or foreclosure under a support contract. Existing 
case law leaves some openings in such a harsh rule, contrary dicta 
in other cases are not supported by adequate briefs, and the tradi- 
tional equity discretion offers a further helpful escape. 

Until such an answer is definitely outlined by court decision or 
statute, the threat of rescission is a serious detriment where under- 
stood. It destroys that feeling of permanence that is the basis for 
all activity toward promoting owner-occupancy of property. Efforts 
being made by attorneys toward correcting the present apparent 
judicial holdings on this issue are outlined below. 


C. Tax Problems 


In part one, it was noted that there are some tax advantages that 
result from the use of the support contract. However, there are also 
some tax problems connected with its use. The latter have proved 
to be exasperatingly troublesome to some lawyers and are totally 
ignored by others. 

There is really only one fundamental tax problem resulting from 
use of the support contract: How can one evaluate the services to be 
rendered, the supplies to be provided, and the medical and funeral 
expenses to be paid? There is no authoritative detailed procedure 
established for either state or federal purposes. The law, vague as it 
is, is discussed above. In practice, the lawyer must guess at a figure 
that will be acceptable to the tax authorities and fair to his client. 
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His guides are an annuity table and some impossible estimates as to 
cost of living and health of the parents. If the problem arises after 
the death of the parents, the factors of length of life and of medical 
and burial expenses are established but the annual cost of support is 
still unascertainable. 

The need for evaluation may arise at the time of the transfer of 
title, because of assessment of a gift tax, or at the time of sale of 
the property, because of the need for determining the cost base for 
income tax purposes. That is, public tax officials assert that if the 
property transferred is worth more than is the performance under 
the support contract, transfer of the excess constitutes a gift; if the 
promisor sells the property after having purchased under a support 
contract, the excess of the sales price over the value of his per- 
formance constitutes profit to the promisor and is taxable as income. 

One lawyer, who uses a land contract instead of a present con- 
veyance, explains that he advises the promisor to keep a notebook 
record of each item of service or supply that comes within the con- 
tract in order to give a fact basis for estimating the value of per- 
formance. This technique seems advisable, but tedious. Undoubtedly, 
some promisors would not comply. Even if the list is complete, the 
problem of evaluation has not been answered because a dollar value 
must still be determined. An estimate is all that is possible. 

Several Wisconsin lawyers take the position that the consideration 
paid should be assumed to equal the value of the property because 
the promisor was gambling. He might be buying at a bargain price 
or he might be paying exorbitantly. The variables of length of life, 
status of health, and cost of living are such that he cannot be sure. 
Their view is that the arrangement is as much a legitimate business 
transaction, with no gift involved, as is the purchase of an annuity. 
Reasoning from that, those attorneys do not report the transactions 
for gift tax purposes, and when determining the profit resulting from 
a subsequent sale, the cost price is set at the market value of the 
property when acquired by the promisor. 

The public tax authorities do not agree with the latter approach. 
Both state and federal rules are founded on the question of whether 
the promisor is giving full consideration in “money or money’s 
worth.’’ The tax collectors take the position that the money’s worth 
of the support contract is the cash value of such items as will prob- 
ably be provided. 

It is reasonably arguable that the test should be: What would it 
cost in money to buy an agreement from a reliable promisor to the 
effect that he would support and care for the promisees for the re- 
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mainder of their lives? This would represent the true “money’s 
worth” to the promisees and would undoubtedly be considerably 
more than the average cost of support which is the present basis for 
tax assessment. If the figure thus established was comparable to the 
cost of an adequate annuity for an elderly couple, the market value 
of the property would frequently be less than the ‘“‘money’s worth” 
of the support contract consideration. 

The law is clearly stated. The difficulty arises in how one can 
ascertain the ‘‘money’s worth’’ of the support contract. That ques- 
tion has not been answered by the Supreme Court of Wisconsin. 
From my interviews it is concluded that lawyers in Wisconsin either 
(1) follow the advice of the Department of Taxation and pay a gift 
tax on the difference between the value of the property and the 
estimated cost of performance under the support contract, or (2) 
ignore the tax problem entirely. It is suggested that a third approach 
is available and that is to evaluate the support contract on the basis 
outlined above—what would it cost to buy such an agreement—and 
use that figure as the money’s worth given in consideration of the 
transfer. This would be more favorable to the promisor than would 
the tax department’s suggestion and would be more beneficial to the 
client than would the tactics of those lawyers who ignore the tax 
problem. 

In an effort to collect a gift tax in a similar situation the Depart- 
ment of Taxation recently took a case before the Wisconsin Board of 
Tax Appeals.“ This was not a case involving evaluation of services 
or supplies because the performance under the support contract was 
to be cash payments. The Department argued that the value of such 
performance could be computed by multiplying the life expectancy 
of the promisee by the contracted annual payments. Subtracting 
that amount from the value of the property would determine the 
amount of the taxable gift. 

However, there was a mortgage given by the promisor in an amount 
found to be equal to the value of the farm. The mortgage clearly was 
given to secure performance under the support contract. It con- 
tained a provision to the effect that if the promisor fulfilled his sup- 
port contract obligations, the mortgage would be ‘“‘null and void.” 
Nevertheless, the Board ruled that: 

Had the petitioner acquired the property without lien or en- 


cumbrance and were it affirmed that the property had a clear 
market value of $14,000 when transferred, it would follow that 





“ Elmer Enz v. Wis. Dep’t of Taxation, Wis. Board of Tax Appeals Docket 
No. G-999 (1949). 
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a transfer by gift would have been consummated in that amount 
less the obligations assumed by petitioner for the support of 
his parents. . . . That situation does not actually obtain since 
the indebtedness on the part of the petitioner, evidenced not 
only by the bond of support but by the mortgage itself, was 
equal to the suggested clear market value of the property ... 
Where the consideration and the clear market value are the 
same, there can be no gift. Unless we treat the mortgage as some- 
thing other than that which it appears to be we cannot escape 
the conclusion that what we have before us is an exchange by 
the grantors for property delivered to petitioner for a promise 
to pay by petitioner, evidenced by a bond of support and se- 
cured by his mortgage.“ 


The Department of Taxation does not feel that this is such a 
precedent as to cause them to forego all further gift tax collections 
in similar situations. However, it is doubtful that an attorney will 
advise a client to pay a gift tax, when an adequate mortgage was 
given by the promisor, until this ruling is successfully modified.“ 

Another noteworthy point argued but not decided in these cases 
is the question of evaluating the property given in consideration of 
support.“ “Clear market value’’ is the standard, but must one con- 
sider: (1) the fact that a transfer under a support contract is prob- 
ably subject to an express or implied condition subsequent, and (2) 
the fact that the grantee cannot convey the property without having 
the promisee join in the conveyance? Is it correct to evaluate such 
property in the same way one would evaluate property held in fee 
simple absolute? Perhaps this offers another argument for decreasing 
the gift tax, but whether it does or not, it certainly increases the 
indefiniteness of the tax status. 

Perhaps some attorneys will not agree that such tax uncertainties 
are valid objections to use of the support contract. To some, such 
uncertainties are believed to be opportunities for tax savings. How- 
ever, it is thought that, whenever possible, most lawyers prefer to 
know the answer before involving a client in the problem. No one 
knows the tax obligations arising from use of the support contract 
in Wisconsin. 





“8 For a case giving some weight to the existence of a note and mortgage, 
which provided for only interest payments, see Luedtke v. Luedtke, 181 Wis. 
471, 195 N.W. 382 (1923). 

“ For other tax problems that may arise in support contract cases because of 
the particular facts, see Walter Enz v. Wis. Dep’t of Taxation, Docket No. 
G-998 (1949). 

The case of Smith v. Shaughnessy, 318 U.S. 176 (1943) ruled that the federal 
gift tax applies to the value of the property less the value of the pong ens | 
interest. Evidently Wis. Stat. § 72.76(5) (1949) controls, and it is not helpful. 
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D. A Gamble 


The general objection has frequently been made that for a son to 
undertake to provide for his parents for the balance of their lives in 
return for a deed to the farm is a gamble on his part. He is acting in 
the capacity of an annuity company, accepting even greater re- 
sponsibilities than such companies ordinarily do, without the financial 
backing and diversity of risks needed to make such action sound 
business. True, he may feel a moral obligation to support his parents, 
but even that will not be exclusively his if there are other children 
in the family. Further, he also has a moral obligation to his wife and 
children. No matter how strongly the son feels bound to his parents, 
he will not be willing to give to them all he has earned and saved 
over a period of several years, the estate that he is using to support 
his wife and children, if he is unable to provide for his parents other- 
wise. Yet, that may be the result if he takes the family farm upon 
his promise to support. His equity in the farm may be cut off by 
operation of an implied condition subsequent. His family may be 
left with nothing. 

Another aspect of the gambling objection is that the son may pre- 
decease the parents. If this is expressly anticipated in the contract 
its provisions will control.“© However, such a possibility is often 
thought to be too remote to be considered. None of the contracts 
that I have seen that are in effect today provide for such a con- 
tingency. In that case again the Wisconsin lawyer is uncertain as to 
the law. 

The Wisconsin Court refused rescission in an early case in which 
the son predeceased his parents,‘” but granted it when the question 
next arose.‘* Probably the Wisconsin Court would not require the 
promisee to accept performance from a substitute promisor if per- 
sonal services are involved,*® but such a substitute has been accept- 
able in a case in which the only support required was the payment of 
money.®° In a recent case the court construed an agreement to mean 
that the promisor’s duty to furnish board and clothes ended with 
his death but that his obligation to pay medical and funeral expenses 
continued as a lien on the land.*' Except in this last case, the ruling 





“ See Morgan v. Loomis, 78 Wis. 594, 48 N.W. 109 (1891). 

47? Hartstein v. Hartstein, 74 Wis. 1, 41 N.W. 721 (1889). 

“8 Morgan v. Loomis, 78 Wis. 594, 48 N.W. 109 (1891); Lowrey v. Finkleston, 
149 Wis. 222, 134 N.W. 344 (1912). 

4* Lowrey v. Finkelston, supra note 48. 

5° Kuchera v. Kuchera, 182 Wis. 457, 196 N.W. 828 (1924). 

| Yates v. Weinhardt, 224 Wis. 496, 272 N.W. 347 (1937). 











July] THE SUPPORT CONTRACT 601 


has been uniform that if a substitute promisor was not acceptable, 
rescission would be decreed. If so, again the promisor’s desire to 
provide for his wife and children is thwarted by an order for rescis- 
sion with inadequate accounting.” 


E. Parent Loses Title 


We have considered the effect of a deed to a son and concluded 
that there are social and economic benefits that result. However, 
many lawyers of Wisconsin are unwaiveringly convinced that a 
parent should never dispose of his property during his life to an ex- 
tent that will leave him dependent upon another—even though such 
dependence is secured by the contractual duties of that other. 

In the typical support contract case, the parent transfers title to 
substantially all of his property to the son. True, the son promises 
adequate support, and true, the courts provide remedies to meet 
every need in case of breach, but the situation is undesirable because 
the parent loses status. He is no longer a farm owner with the at- 
tendant community respect; he is no longer able to influence his 
future activities, but is restricted by the benefits of the contract; he 
is no longer one of the policy-makers of his society, but has joined 
the class of the inactive retired. For some men, such a change may 
be satisfactory; for many, it is not. 

There is the further hazard that the son will not behave as hoped. 
He may comply with the contract grudgingly, or he may fall slightly 
short of complying. The parent, in an effort to avoid disputes, will 
resort to being uncomfortably tolerant and will request performance 
as though asking a favor instead of demanding his rights. This rela- 
tionship, strained and unhappy, may continue until the parent’s 
death. The son may never commit a substantial, material breach, 
but his small failures may suffice to make the closing years of the 
parent’s life unhappy. Instead of feeling that he is a responsible, 
participating citizen who can grant favors to those he wishes, the 
parent develops a feeling that he is a drain on society who lives on 
the favors of others. 

Any arrangement that strikes at the pride and independence of 
the aging should be used only after other possibilities have been 
thoroughly considered. With that belief, many Wisconsin lawyers 
have outlawed the deed in consideration of support as a transfer 
device in their offices on this one objection alone. 





8 Lowrey v. Finkelston, 149 Wis. 222, 134 N.W. 344 (1912). 
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F. Irrevocability 


Although we must add to our basic fact situation in order to 
include this objection, the arrangement resulting in an irrevocable 
contract is so common that any consideration of the support contract 
which ignores it is incomplete. In addition to agreeing to support the 
parent, the promisor is often required to promise to pay a certain 
sum to his brothers and sisters. The object is to satisfy these poten- 
tial heirs as to the claim they feel they have on the parent’s estate. 
There are many problems that may arise from these third parties, 
but the one here considered is the effect such an arrangement has 
on the ability of the parent and son to modify their own agreement. 

The problem is typified by Menge v. Radtke.* A deeded to B in 
consideration of B’s promise to support A, and B’s further promise 
to pay $1,000 to C upon A’s death. The $1,000 obligation was referred 
to as a “first lien.’”? A mortgage was given from B to A whereby B 
agreed to pay A $2,000 if B breached the contract. B breached. A 
foreclosed. The court ruled that the property should be sold subject 
to the $1,000 lien. In other words, even though the contract has been 
ended as between A and B, C’s interest remains to encumber A’s 
activities. The opinion apparently leaves open several methods for 
avoiding such an answer, but the attorneys advising A did not 
anticipate the problem or this particular answer. The court states: 

. [T]he contract for support, in so far as it contained provisions 
for payments to persons other than plaintiff, was a contract for the 
benefit of such persons, and . . . such a contract may not be revoked 
without the consent of the beneficiary.’ 

The unreasonable effect of such a rule is slightly lessened by the 
Wisconsin Court’s ruling that such a third party donee obligation 
will be terminated if the support contract promisee re-enters and 
recovers possession because of the condition subsequent which is 
included expressly or by implication in all such support contracts. 

Using the Menge example, A could relieve the land from C’s lien 
by rescinding the transaction because of B’s breach, but any other 
termination of the A-B agreement leaves C’s interest in force. Thus, 
by attempting to provide for children other than the grantee, the 





53 222 Wis. 594, 269 N.W. 313 (1936). See also, Tweeddale v. Tweeddale, 116 
Wis. 517, 93 N.W. 440 (1903). 

For criticisms of this view see Page, The Power of the Contracting Parties to 
Alter a Contract for Rendering Performance to a Third Person, 12 Wis. L. Rev. 
141 (1937); 8 U. or Detrorr r Ld. 165 (1945); 1945 Wis. L. Rev. 103. 

5 Kroening v. Kroening, 223 Wis. 113, 269 N.W. 536 (1936); Sedgwick v. 
Blanchard, 170 Wis. 121, 74 N.W. 459 (1919). But see Wetutzke v. Wetutzke, 
158 Wis. 305, 148 N.W. 1088 (1914). 
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parent restricts the satisfactory remedies available to him and, in 
effect, may become legally bound to pay a sum which he had in- 
tended as a distributive share of his estate. 


G. Clouded Title 


There are several methods for providing for support. Originally, 
the most frequent procedure was to have the parent deed the property 
to the son, have the son sign a support contract as consideration for 
the deed, and have the son execute a mortgage in favor of the parent 
to be effective in case of breach of the support contract. The deed 
might or might not refer to the support contract. All documents 
were recorded. 

Some lawyers have abbreviated this procedure so that the only 
document is a deed. The deed outlines the terms of the support 
agreement and expressly declares that performance by the grantee is 
a condition subsequent. Although the remedy of mortgage fore- 
closure is thereby lost, the provision for reversion of title gives the 
grantor a comfortable security. Further, it is probable that the 
property could be subjected to a lien in favor of the grantor for the 
value of the required support and that lien foreclosed in case of 
default. 

Regardless of the technique adopted, if some provision is made 
for public notice, the existence of an agreement for support may 
prove troublesome at a future time because of the cloud it imposes 
upon title. Whichever plan is used, a purchaser cannot take a fee 
simple absolute during the lifetime of the promisee without a deed 
from that promisee of his interest in the land. The question more fre- 
quently arises with regard to title after the death of the promisee. 

Until the provisions of the support contract had been fulfilled, the 





56 F.9. Halvorsen v. Halvorsen, 120 Wis. 52, 97 N.W. 494 (1903). 

——- who have adopted this one-document procedure have done so with 
the belief that there is no material loss of protection to the parents by such 
simplification. However, there is objection made by those who believe that a 
deed of real property should not contain information, contracts, or other pro- 
visions that are not specifically a part of the conveyance itself. Their argument 
is that the function ae deed is to pass title and that the neat, proper practice 
requires the exclusion of extraneous material. 

ven though the latter view is adhered to, it would be permissible to define 
the size of the estate intended to be conveyed by the deed. That is, the deed 
would state that the grantor intended thereby to convey to the grantee a fee 
simple subject to the condition subsequent of the grantee’s fulfilling the obliga- 
tions imposed by a certain support contract. The deed would then state that 
breach of the contract by the promisor-grantee would give the promisee-grantor 
an immediate right of entry, exercise of which would cause title to revert. The 
detailed support contract could be set forth in a separate document. Then there 
would be no need to record the contract because the reference in the recorded 
deed would constitute notice. 
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promisee owned an interest in the land which was either a “right of 
entry for condition broken”’ (referred to as a “‘power of termination”’ 
by the Restatement of Property) or a “possibility of reverter.’’ The 
distinction between these two interests is consistently said to depend 
upon the intent of the grantor. To ascertain that intent, the language 
of the instrument will be consulted and may control. If it is deter- 
mined that the intent of the grantor was that he should have a right 
to enter upon a breach by the grantee and that, upon such entry, 
title was to revert to said grantor, the grantor’s interest was a “right 
of entry for condition broken.’”’ But if that intent was that title 
should revert to the grantor immediately and automatically upon 
breach by the grantee, without the necessity of an entry by the 
grantor, the grantor’s interest was a “possibility of reverter.’’ In the 
first example, he owned a “fee simple subject to a condition subse- 
quent,”’ that is, he owned a fee simple which could be terminated 
upon the happening of a certain event if the grantor so acted as to 
terminate. In the second, the grantee owned a “fee simple subject to 
a special limitation,’ that is, he owned a fee simple which was some- 
what limited in size because it would end upon the happening of a 
certain event without any further act by anyone. In the former, title 
does not revert automatically as it does in the latter, but must be 
retaken by the grantor by re-entry or its accepted substitute. 


1. The Wisconsin Law of Conditions Versus Limitations 


The Wisconsin Supreme Court tackled the problem of the condi- 
tion subsequent as early as 1853 in Rogan v. Walker,®’ but there the 
discussion centered on its comparison with a condition precedent. 
In Smith v. Smith®® a “conditional limitation” is discussed. This 
name is assigned by Wisconsin statute to a contingent remainder 
which, if it vests, will abridge the precedent estate. A comparison of 
a “condition subsequent”’ and a “conditional limitation’’ is made but 
no test for identifying is outlined. In fact, the uncertainty of the 
court is expressed, ‘There is much subtle learning in the books in 
regard to the distinction between conditions and limitations in 
deeds; so much so, that it is sometimes difficult to determine whether 
the words used are words of condition, making the estate voidable, 
or words of limitation, making the estate to cease.’”” Note that the 
court recognizes the difference in result—power to terminate in the 
case of a condition subsequent as contrasted with automatic termi- 
nation in the case of a limitation. This comparison was again made in 





57 1 Wis. 527* (1853). 
58 23 Wis. 176 (1868). 
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a later case®* with no resulting enlightenment. In Weymouth v. Gray 
the court refused to designate a defeasible estate by any name with, 
‘‘We are paying less regard to the technical names of estates. . . .” 

Not until 1943 and the case of Price v. Ruggles*' did the court 
consider the three types of defeasible estates in one opinion with an 
effort toward distinguishing them. This was followed by Byers v. 
Rumppe® in 1947. 

In the Price case, the court stated its problem as being the deter- 
mination of whether an interest created by a will constituted a 
“special limitation,’ a ‘‘condition subsequent,’ or an “executory 
limitation.’’ The Restatement of Property was consulted for definitions 
and the decision was apparently based thereon. The court concluded 
that a “‘condition subsequent’’ had been created. What is pertinent 
is the reasoning of the court in choosing the condition subsequent 
over the special limitation. 

The court states that the intent of the testator must control, but 
the will contained no words evidencing an intent to prefer one type 
of defeasibility over another. The will merely stated that F was to 
have a life estate “upon condition that’’ he maintain the premises. 
The remainder was devised to X. So the court guessed: “It seems to 
us that the testatrix intended that [F’s] life estate should continue 
until [X] saw fit to terminate it.’’? That would be the result if a con- 
dition subsequent had been created so the court ruled that a condi- 
tion subsequent had been created. Thus, instead of determining the 
type of estate created and then applying the incidents of that estate, 
the court found the incidents it thought the testator would have 
desired and then categorized the estate in such a way as to obtain 
those incidents. This is the practical and sensible approach. The 
name given to the interest is merely a convenience for expressing a 
certain situation which is controlled by the intent of the grantor. 

The court stated a similar problem for itself in the Byers case 
although using different words. It there wanted to know whether a 
fee simple was subject to a “conditional limitation” or to a “condition 
subsequent.’’ Again the Restatement was used for guidance and it 
was said that the determination would be based upon “the language 
of the instrument, relevant facts external to the instrument, relation 
of the parties, and the purpose which the testatrix intended to ac- 
complish.’’ The court then stated the intention of the testatrix “as 
we view it’’ and decided that a condition subsequent had existed. 

5® Conner v. Sheridan, 116 Wis. 666, 93 N.W. 835 (1903). 

6 167 Wis. 218, 167 N.W. 270 (1918). 


* 244 Wis. 187, 11 N.W.2d 513 (1943). 
% 251 Wis. 608, 30 N.W.2d 192 (1947). 
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Again it appears that the court chose the condition subsequent be- 
cause the resulting incidents were the ones desired. 

The court’s opinion omits many of the problems briefed by 
counsel and does not discuss the general field of defeasible estates 
in such a way as to clarify the related law in Wisconsin. The briefs 
that were submitted in this case were exhaustive. However, the 
court was probably confused by the lack of consistency in the 
various names used by counsel in referring to a given type of estate 
in those briefs. 

It is submitted that one can accurately draw two conclusions from 
the above résumé of Wisconsin case law on this problem. First, two 
types of defeasible estates exist: One terminates automatically upon 
the happening of an event, subject to a limitation; the other requires 
the event plus re-entry for termination, subject to a condition. 
Second, the Wisconsin Court tends te rely upon the Restatement of 
Property as a statement of the law of defeasible estates. This latter 
poimt is important in guiding predictions as to the development of 
Wisconsin law in this field. 

Is the estate created in the grantee of a deed given in consideration of 
support one of the defeasible estates discussed above? 

Despite the fact that the wording of the deed would appear to be 
a strong, perhaps controlling, factor in ascertaining what interest is 
held by the grantee of such a deed, the order of presentation here 
will be, first, an analysis of support contract cases without reference 
to the form of deed used and, second, a study of the influence asserted 
by use of particular forms. This order is believed logical because 
support contract cases are traditionally decided as though they con- 
stitute a unique field of law. 

A study of Wisconsin support contract cases discloses two lines of 
authority. The earliest authority was to the effect that a deed in 
consideration of support did not create a condition subsequent situ- 
ation, but the approach changed in 1882 and the Supreme Court has 
consistently talked “‘condition subsequent”’ since that date.® 

* In the following listed cases the court ruled or stated that the interest taken 
by the grantee in a deed given in consideration of support is a fee simple subject 
to a condition subsequent. Nadler v. Nadler, 242 Wis. 537, 8 N.W.2d 306 (1943); 
Anderson v. Anderson, 240 Wis. 615, 4 N.W.2d 119 (1942); Kroening v. Kroen- 
ing, 223 Wis. 113, 269 N.W. 536 (1936); Menge v. Radtke, 222 Wis. 594, 269 
N.W. 313 (1936); Danielson v. Danielson, 165 Wis. 171, 161 N.W. 787 (1917); 
Young v. Young, 157 Wis. 424, 147 N.W. 361 (1914); Lowrey v. Finkleston, 
149 Wis. 222, 134 N.W. 344 (1912); Mootz v. Petraschefski, 137 Wis. 315, 118 
N.W. 865 (1908); Mash v. Bloom, 130 Wis. 366, 110 N.W. 203, 110 N.W. 268 
(1907); Gall v. Gall, 126 Wis. 390, 105 N.W. 953 (1905); Krause v. Krause, 125 
Wis. 337, 104 N.W. 76 (1905); Wanner v. Wanner, 115 Wis. 196, 91 N.W. 671 


(1902); Glocke v. Glocke, 113 Wis. 303, 89 N.W. 118 (1902); Knutson v. Bostrak, 
99 Wis. 469, 75 N.W. 156 (1898); Gilchrist v. Foxen, 95 Wis. 428, 70 N.W. 585 

















July] THE SUPPORT CONTRACT 607 


Starting the earlier line of cases, the Bogie v. Bogie“ decision held 
that the father could rescind, circumventing the son’s argument that 
the legal remedy of ejectment was adequate by holding that no 
condition subsequent existed so ejectment would not lie. The strict 
requirements of a condition subsequent situation are stated to be 
those set forth in Horner v. The Chicago, Milwaukee & St. Paul Ry.® 
The Horner case was not a support contract case. 

Six years later the Blake v. Blake® case vaguely supported the 
condition subsequent view which line of cases was summarized and 
the law clarified by the scholarly opinion written in Glocke v. Glocke.* 
The condition subsequent was recognized as being present in support 
contract cases merely because the facts surrounding such cases re- 
quire the court to, “by rules of judicial construction peculiar to 
courts of equity, properly read a condition, thereby holding obliga- 
tions which in form rest in covenant to rest in condition; or in other 
words, that a conveyance made under such circumstances is not 
absolute—is not to be deemed to have been so intended by the 
parties—but was made and intended to have been made upon con- 
dition subsequent. . . .”’ 

In view of such consistency, is it possible that a court would rule 
that a deed in consideration of support creates a fee simple subject 
to a special limitation? Will the wording of the deed influence the 
decision as to the type of estate created? 

The strongest situation would be one in which the deed stated: 


Father to Son and his heirs in fee simple so long as son com- 
plies with the terms of a support contract this date entered into 
between said Father and Son; it being expressly intended that 
this deed shall create a fee simple subject to a special limitation, 
that title shall revert automatically to Father upon breach of 
said support contract by Son, and that no re-entry or other act 
is required by Father to cause such reversion of title. 


In an ordinary deed, such a statement would certainly create a fee 
simple subject to a special limitation. 


(1897) ; —y: v. Eastes, 94 Wis. 390, 69 N.W. 157 (1896); Beckman v. Beck- 
map, 86 Wis 655, 57 N. W. 1117 (1894); Morgan v. Loomis, 78 Wis. 594, 48 
N.W. 109 (1891); Delong v. Delong, 56 Wis. 514, 14 N.W. 591 (1883); ‘and 
Blake v. Blake, 56 Wis. 392, 14 N. W. 173 (1882). This list certainly exhibits a 
consistent attitude by the court and includes the most recent decision. 

The early decisions were not as numerous but just as consistent in stating that 
a condition subsequent was not created. Bishop v. Aldrich, 48 Wis. 619, 4 N.W. 
775 (1880); Bresnahan v. Bresnahan, 46 Wis. 385, 1 N. W. 39 (1879); Bogie v. 
Bogie, 41 Wis. 209 (1876). 

* 41 Wis. 209 (1876). 

% 38 Wis. 165 (1875). 

% 56 Wis. 392, 14 N.W. 173 (1882). 

§7 113 Wis. 303, 89 N.W. 118 (1902). 
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An examination of the attorneys’ briefs and court opinions in the 
Wisconsin support contract cases discloses very few documents that 
approach such wording. In Donnelly v. Eastes,** the deed stated that 
it was given in consideration of an agreement to perform certain 
conditions named therein 

. .. and upon the death of both said first parties, then the above 

title to all said lands in fee simple shall vest in said second party, 

provided she has fulfilled and performed all of the conditions of 
the deed, but in case said second party shall fail to perform any 
of the conditions of this deed, then the said deed shall be null 
and void, and all rights conveyed hereby shall revert to first 


parties. . . 


The court held that a condition subsequent was thereby created. 
It did not attempt to distinguish the special limitation but obviously 
thought of those two interests as being included in the meaning of 
“condition subsequent.”’ Its reasoning was directed at distinguishing 
a condition precedent from a condition subsequent rather than a 
condition subsequent from a special limitation. The wording of that 
deed does not mention a requirement of re-entry, does state that 
breach will annul the conveyance, and does provide for automatic 
reversion of title. On its face, it appears to create a special limitation. 
The court used the term “condition subsequent’’ without consider- 
ing, or having reason to consider, whether or not a more accurate 
classification would be to term the restriction a “special limitation.” 

In Lowrey v. Finkleston,® the deed-contract instrument devastat- 
ingly provided that in case of breach by the son that instrument 
“shall be thenceforth utterly void,’’ but the wording then passed 
into the condition subsequent realm by stating that the father “shall 
have the right to so declare it and at once thereafter to enter... .” 
Without analyzing, the court treats the interest as a condition sub- 
sequent. Such a ruling is justifiable because of the right of election 
which{is given the father—to treat the estate as terminated or con- 
tinuing. 

In the Wisconsin cases referred to, it should be noted that the 
court was not faced with the problem of deciding whether a con- 
dition, as against a limitation, was created. All it was deciding was 
whether title could be returned to the grantor. Because that was the 
approach, no thorough study of the distinction between conditions 
and limitations was necessary. That distinction was not of controlling 
importance. The use of the term “condition subsequent’’ was thus 
not a well-considered use. 











$8 94 Wis. 390, 69 N.W. 157 (1896). 
6° 149 Wis. 222, 134 N.W. 344 (1912). 
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However, in determining what effect breach of the support con- 
tract has upon title, more precise usage is imperative. The court 
must then accurately distinguish a condition from a limitation be- 
cause upon that distinction depends the location of title. The test 
will be: what did the grantor intend? The Wisconsin Supreme Court 
has never decided this question in a case arising from a breach of a 
support contract. 
During recent interviews with Wisconsin lawyers, I have been 
hospitably permitted to read and copy some of the support contracts 
of today. It is clear that there is wide variance in their wording 
ranging from the party who, through the draftsman, attempts to 
deny himself the right of rescission by expressly so declaring, to the 
party who states specifically that breach of the contract will avoid 
the conveyance causing title to revert automatically. 
It is submitted that, in a properly argued case, the Supreme Court 
of Wisconsin will rule that the latter type creates a fee simple subject 
to a special limitation despite the freedom with which the term 
“condition subsequent’”’ has been employed by the court whenever 
a support contract is involved. My reason for so stating is that there 
is no rational basis for distinguishing, as to this point, a deed in 
consideration of support from any other deed. A deed absolute on 
its face is held to be subject to a condition subsequent if such a 
decision is needed to adequately protect a parent-promisee under a 
support contract—the justification is ‘‘equity’”’; but I comprehend 
no justification for ruling that a title which is expressly subject to a ij 
special limitation should instead be ruled to be subject to a condition ; 
subsequent because of a support contract. 


2. Does the Right to Rescind Descend? 


Assume that a deed is given in consideration of support, the 
promisor breaches and the grantor dies without having exercised i 
his right to rescind. Assume further that title did not revert auto- } 
matically—a condition subsequent was created by that deed. Can q 
the heirs or representatives of the grantor take advantage of the I 
breach? 

The Wisconsin Court has not decided this question. The one case q 
in which the problem was argued, Cross v. Bowker,”° was decided by 
barring the heirs’ request for relief because of laches. In Quinn v. 

Quinn” the court permitted heirs to rescind a deed given in consider- 
ation of a support contract but the bases for the rescission were 








7 102 Wis. 497, 78 N.W. 564 (1899). 
7 130 Wis. 548, 110 N.W. 488 (1907). 
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mental incompetence and undue influence. The court did not discuss 
the status of the heirs as plaintiffs nor did the briefs argue this to 
the court. The fact that the heirs did not build their case on the 
theory of condition subsequent might vary the answer because in 
the usual mental incompetence, undue influence case there could be 
no defense of waiver. The promisee would not be in a position to 
waive, but he clearly can waive his rights under a condition sub- 
sequent. 7? 

Section 331.01 of Wisconsin Statutes states: ‘‘In addition to the 
actions which survive at common law the following shall also sur- 
vive: . . . for the recovery of the possession of real estate and for the 
unlawful withholding of the possession thereof, . . . equitable actions 
to set aside conveyances of real estate, to compel a reconveyance 
thereof, or to quiet the title thereto . . .’”” However, this statute was 
analyzed in Zartner v. Holzhauer,” a fraud case, and the court said: 


Survival statutes are not potent to confer the right of rescission 
on another. The right of rescission is one personal to the de- 
frauded party, and no action or right of action to recover the 
possession of real estate or to set aside the conveyance of land 
arising in cases such as this exists until the person defrauded 
has exercised this right of rescission. Melenky v. Melen, 233 N.Y. 
19, 134 N.E. 822. Even had she known of the fraud prior to her 
death, the testatrix might not have chosen to rescind the trans- 
action for reasons entirely personal and satisfactory to her. 


This language was considered by the court to have a direct bearing 
on the decision of that case and therefore is entitled to authoritative 
weight. This view was affirmed in Riedi v. Heinzl™ and in Krueger v. 
Hansen.” Although these were fraud cases, the interpretation given 
to the statute should be as applicable to condition subsequent cases. 
It thus appears that the statute does not authorize the heirs or 
personal representative of the promisee to rescind unless the promisee 
had initiated the action. Resort must then be had to the common law. 

The precise question here posed was ruled on in the Georgia case 
of Wilkes v. Groover.”* The court there found that the deed created a 
condition subsequent just as the Wisconsin Court would probably 
find. The administrator of the grantor’s estate sought rescission for 
breaches alleged to have occurred prior to grantor’s death. The 
court said: 

7 Maginnis v. Knickerbocker Ice Co., 112 Wis. 385, 88 N.W. 300 (1901). 

73 204 Wis. 18, 234 N.W. 508 (1931). 

1% 240 Wis. 297, 3 N.W.2d 366 (1942). 


7% 238 Wis. 638, 300 N.W. 474 (1941). 
% 138 Ga. 407, 75 S.E. 353 (1912). 
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If the grantee voluntarily failed or refused to comply with such 
condition in the deed, the grantor had a right of re-entry for 
condition broken. He was not obliged to declare a forfeiture or 
to re-enter .. . the grantor could, if he chose, . . . waive the for- 
feiture. It cannot be declared, however, as an arbitrary rule that 
the mere failure of the grantor to re-enter or to bring suit before 
his death amounted to a waiver. By way of illustration, if in such 
a case the grantor became. insane or imbecile, or was upon a 
lingering bed of sickness before his death, his failure to take 
action might not evidence an intention to waive a breach of the 
condition. The mere fact that the grantor did not bring suit 
before his death is not conclusive evidence of a waiver. But if 
he did waive any breach of condition that might have existed, 
his waiver would bind his administrator and his heirs. If he did 
not waive any breach of the condition which may have existed, the 
right of re-entry . . . would survive him. [Emphasis supplied.] 


The decision is not based upon statute. 

The Georgia Supreme Court thus states two propositions of inter- 
est: (1) given proper facts, the right to take advantage of such a 
breach will pass to heirs or personal representatives, and (2) the 
possibility is ever present that such a right will have been lost by 
waiver because the promisee did not exercise that right himself. 
The first proposition is supported by other authorities.”’ 

Mention should be made of another approach which may be avail- 
able to the heirs, that of the constructive trust. This is suggested in 
the Zartner case.7® 


It is well established that equity will afford relief at the suit 
of heirs to place them in possession of, or to quiet their title in, 
real property, the legal title to which is held by another, under 
circumstances giving rise to a constructive trust. Such a con- 
structive trust has often been declared at the suit of heirs... 
for the breach of a condition subsequent. . . . This relief is not 
afforded on the theory that it is a right which survives, al- 
though it is said that remedies administered in equity do not die 
with the person. The law devolves such title as the ancestor 
may have had in and to the real estate upon his heirs, and, as 
said in Walling v. Thomas, 133 Ala. 426, 430, 31 So. 982, ““The 
jurisdiction of a court of equity rests upon the equitable right 
[of the heirs] to be invested with [their] succession.” 





77 Spaulding v. Hallenbeck, 39 Barb. (N.Y.) 79 (1862), aff'd, 35 N.Y. 204 
(1866) ; Thomas v. Record, 47 Me. 500, 74 Am. Dec. 500 (1859). Also supporting 
although distinguishable are: Golconda Northern R.R. v. Gulf Lines Connectin 
R.R., 265 Ill. 194, 106 N.E. 818 (1914); White v. Bailey, 65 W.Va. 573, 64 S.E. 
1019 (1909), (promisee deeded to third party after breach and prior to death); 
Reeves v. Topping, 1 Wend. (N.Y.) 388, 19 Am. Dec. 515 (1828), (breach after 
death of grantor; grantee failed to pay some debts). No case has been found 
holding directly contra to this first proposition. 

78 Zartner v. Holzhauer, 204 Wis. 18, 234 N.W. 508 (1931). 
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Admittedly, the above authorities are not conclusive and, ad- 
mittedly, the Wisconsin Court would not be as inclined to rescind 
for an heir as for the promisee. Nevertheless, it seems necessary to 
conclude that in the typical support contract situation, where the 
promise to support constitutes a condition subsequent, the right of 
entry does not die with the promise. If it does, no one knows that it 
does at this time. This uncertainty itself creates a cloud on the title. 

Thus, the grantee in a deed given in consideration of support 
receives something less than a fee simple absolute. He receives either 
a fee simple subject to a condition subsequent or a fee simple subject 
to a special limitation. No matter which way that question is settled, 
a title examiner cannot be certain title is clear after the death of the 
grantors unless he is certain there was no material breach of the 
support contract by the grantee. Without more, a supnort contract 
does create a cloud on the title. 

It is submitted that the distinction discussed above is critical in 
determining the seriousness of the “title cloud’’ objection to support 
contracts. It is critical because, if re-entry is necessary after breach 
in order that title revert, death of the grantor without re-entry will, 
at most, give the grantor’s heirs or representative a right of entry 
and may give them nothing if elements of waiver are present, while 
if title reverts automatically upon breach, death of the grantor will 
pass title, which has reverted, to his heirs.”* The crucial questions 
then are: Did the grantee substantially breach the support contract? 
If so, can his interest still be asserted by someone? If it is thought 
that there was no breach or that, conceding a breach, it is no longer 
assertable, how can a purchaser be assured that he is getting a fee 
simple absolute? 


8. Title Clearing Techniques 


Today, Wisconsin lawyers frequently face this problem as they 
examine abstracts of title. A support contract is noted, the promisees 
are dead, and the purchaser-client asks if title is merchantable. If 
no evidence of satisfactory performance is of record, most Wisconsin 


7 Some language can be found to the effect that one can waive the reversion 
which results upon the termination of a fee simple subject to a special limitation. 
However, if title reverts automatically, and courts are in agreement as to that, 
it is not logical to say that such title can be disposed of by waiver. By what 
theory can one “waive” title? There has been no Wisconsin ruling on this point, 
but in the case of Price v. Ruggles, 244 Wis. 187, 11 N.W.2d 513 (1943), the court 
seemed to reason as follows: the testator intended that forfeiture for non-per- 
formance could be waived, thus the estate must be subject to a waivable power 
of termination rather than a non-waivable possibility of reverter. 

Although the reasoning may also be somewhat strained, it would seem more 
sensible in a proper case to say that one is “‘estopped’’ to assert title which was 
acquired by operation of a special limitation than to talk in terms of waiver. 
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attorneys advise that there is an objectionable defect of title. What 
does the attorney for the vendor do to clear this defect? 

Some attorneys proceed under Section 235.60 of the Wisconsin 
Statutes. That section provides for obtaining a court order dis- 
charging any “mortgage, lien or charge of record on proof being 
made .. . that the mortgage, lien or charge has been fully paid or 
satisfied and that the mortgagee or the owner of the lien or charge 
.. . is deceased. . . .”” A petition is made to the court by the grantee- 
promisor to the effect that he has performed the duties outlined in 
the support agreement and that he prays that the obligation be 
discharged of record. The court may require further evidence or 
may issue the order of discharge upon the strength of the verified 
petition. Several attorneys have expressed doubt as to the validity 
of such a procedure, but I have heard of no instance in which an 
attorney refused to accept such an order as adequate title clearance. 

Does that statute provide the basis for correcting a support con- 
tract defect? 

The statute states that it will permit discharge of a ‘mortgage, 
lien or charge.”’ We have seen that the court may, depending on the 
details of the arrangement and the relief requested, treat the support 
contract obligations as a mortgage, a lien, or a charge. However, it 
is also clear that neither a condition subsequent nor a special limita- 
tion creates an interest that ordinarily would be classified as one of 
those three. The interest of the promisee in a support contract situ- 
ation amounts to an interest in the land,® while in the mortgage, 
lien, or charge situation there exists a claim against the land. Further, 
if there has been a breach, the interest of the heir or personal repre- 
sentative of the promisee will be a power of termination of legal 
title; it will not be a mortgage, lien or charge, exclusively. Although 
no decision has been found on this question, it appears that the 
interest retained by the grantor under a support contract is different 
from, although inclusive of, the claims covered by Section 235.60. 

If legal title exists in an heir of the grantor, the ex parte procedure 
provided for by that statute would surely be held inadequate to take 
that title and vest it in the grantee. The more likely situation is 
that a power of termination will exist in the heir of the grantor. Will 
this statutory procedure terminate that interest? 

The only Wisconsin decision which considers the support contract 
and Section 235.60 is Rosenthal v. Rosenthal.*' The plaintiff was the 

80 “A right of entry is a future interest . . .”” MoynrnAN, SuRvEY or REAL 
Property 52 (1940). A possibility of reverter is ‘‘. . . an interest in the land .*. .” 


Id. at 19. 
81 146 Wis. 41, 180 N.W. 875 (1911). 
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promisor under a support contract who, after the death of the 
promisee, brought a quiet title action praying that the court order 
the bond of support and mortgage satisfied of record. The answering 
defendant, an heir of the promisee, in an effort to avoid assessment 
of costs argued that the plaintiff should have followed the inex- 
pensive procedure provided by Section 235.60. The court held for 
the plaintiff saying: 

The order of discharge entered by a court under this section 
would not bind the heirs who could not be made parties thereto. 
To obtain such relief necessitated the institution of an action 
whereby plaintiff could compel the defendants to assert such 
rights as they might claim to have under the mortgage and 
therein force a determination of any disputed question arising 
out of the mortgage, which he alleges clouded the title to the 
land it covered. An action for the removal of the cloud created 
by this mortgage . . . is the appropriate remedy. . . . 


If that decision is correct, and it is all we have and seems logical, 
a proceeding under Section 235.60 is not only inadequate for eliminat- 
ing an outstanding power of termination but is also ineffective for 
satisfying any outstanding claims against or interests in the land. 
Its effectiveness is limited to placing of record a document which 
states that a mortgage, lien or charge has been satisfied, if it has in 
fact been satisfied. Because notice is not given to interested parties 
and because the only proof submitted is customarily submitted by 
the petitioner, it is probable that the interest held by heirs is not 
terminated thereby. 

The further argument could be made that the statute should be 
strictly interpreted inasmuch as it provides a change of procedure 
and facilitates title clearance without notice. That being so, it is 
unlikely that the court would permit the removal of a power of 
termination by the statutory procedure when such an interest does 
not come within the itemized scope of the statute. It seems clear 
that the most that could be hoped for from Section 235.60 would be 
the discharge of a “‘mortgage, lien or charge.’’ Insofar as a support 
contract arrangement establishes one of those, the statute may pro- 
vide relief, but as to the principal interest created by the support 
contract—the interest retained in the grantor upon his conveying a 
fee simple subject to a condition subsequent or a special limitation— 
the statute is silent and the relief must be found elsewhere. 

Another technique used by attorneys of some localities is that of 
recording a certificate evidencing the death of the promisees. The 
theory is that the benefits of the support contract are personal to 
and die with the promisees. 
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Such theory does not go far enough into an analysis of the situ- 
ation. The right to demand support is personal but the interest in 
the land may descend. The death of the promisees may leave out- 
standing an enforceable interest in heirs which is not so simply 
terminated. If title reverted automatically to the grantor upon 
breach, his death would pass that title to his heirs; a death certificate 
would have no effect. If a condition subsequent had been breached 
before the grantor’s death, the power of termination thereby created 
probably descends; if so, a death certificate would have no effect. 

In at least one county, lawyers use a procedure for clearing title 
of a support agreement that is used for terminating a life estate. 
In that county, the support agreement is designated a “life lease 
contract,’’ which may explain why the lawyers look to this par- 
ticular technique for title clearance. 

There are some similarities between the interest of a promisee 
under a support contract and a life tenant, but there are most clearly 
some important differences. In the county referred to, the parent 
does not reserve a life estate as such, but merely has the promise of 
support secured by a penalty mortgage. 

Such a procedure establishes that the parent died and gives some 
evidence that support was provided. It is not conclusive on the 
latter point, it does not give notice to possible interested parties, 
and it does not meet some of the technical requirements of Section 
235.60 as to discharging a “mortgage, lien, or charge.” It is thus 
almost as ineffective as the practice of filing a death certificate, and 
is less effective than proper use of Section 235.60. 

Before deciding that the only effective procedure is a quiet title 
action, one should consider the thirty year statute.*? It appears that 
this statute, given the proper facts, would bar the heirs whether the 
title was held to be subject to a condition subsequent or a special 
limitation. The pertinent portions are: 


... No action affecting the possession or title of any real estate 
shall be commenced . . . which is founded . . . upon any trans- 
action or event occurring more than 30 years prior to the date 
of commencement of the action, unless, . . . within 30 years after 
the date of such transaction or event there is recorded . . . some 
instrument expressly referring to the existence of such claim... . 
(4) This section shall be construed to effect the legislative pur- 
pose of barring all claims to an interest in real property, whether 
. .- reversions, mortgage liens . . . rights as heirs . . . or any claim 
of any nature whatsoever. ... 





8 Wis. Star. § 330.15. (1949). 
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Many old support contracts that are now appearing unsatisfied in 
abstracts can be prudently ignored because of this statute. 

If the attorney for the buyer will consent, and there are many 
instances in which such consent would be sensible, the title may be 
held satisfactory after an affidavit is recorded in accordance with 
the provisions of Section 235.46, Wisconsin Statutes (1949). This 
section provides: “Affidavits . . . stating facts as to possession of 
any premises .. . may be recorded .. . and... . shall be prima facie 
evidence of the facts . . . which are therein stated.’”’ The purpose of 
such affidavit would be to present satisfactory evidence to the effect 
that action under the contract is barred by statute.** Most fre- 
quently applicable in support contract cases is Section 330.04, which 
bars an action based upon entry unless such action is commenced 
“within twenty years from the time when the right to make such 
entry descended or accrued. . . .’’™ 

Another use that might be made of such an affidavit is the prima 
facie. ascertainment of descent and heirship. If there has been no 
court determination of this fact, it may be satisfactory to have it 
established by affidavit and then to obtain quit claim deeds from the 
persons who would be presently entitled to take advantage of any 
support contract breach which may have occurred. In this way, 
possible plaintiffs would be barred from interfering with title or 
possession. This procedure is frequently followed in practice. A 
practical difficulty sometimes exists: the promisor may not want to 
request quit claim deeds because by so doing he fears he will suggest 
a cause of action to the heirs of the promisee that they do not realize 
they have. 

Of similar effect and of possible value in clearing title is the pro- 
vision of Section 235.57, empowering “heirs or legatees’’ to satisfy 
an outstanding mortgage upon recordation of proper proof of owner- 
ship. 

The general objection can be made to these short cut devices 
that they are not absolute techniques—the buyer’s attorney may 
not find them acceptable. If so, these routines that proceed without 
notice to possible claimants and result in establishment of “prima 
facie’ facts are not adequate. The particular situation involved 
must control. 





83 Sections of the Wisconsin statutes (1949) providing such relief are: 330.02, 
330.04, 330.06, and 330.08. See Trickle v. Snyder, 217 Wis. 447, 259 N.W. 264 
(1935), for statute of limitations as against the interest of a third party beneficiary. 

* See Wis. Strat. § 330.34 (1949) as to the extension of the period if the party 
entitled to bring the action dies before commencement. 
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If the above suggestions will not suffice, the more time-consuming, 
expensive, and effective procedure may be used; an action to quiet 
title, properly pursued, will determine the matter conclusively. It 
has been held in Wisconsin that a quiet title action will lie in a case 
in which the promisor sought to cancel a bond and mortgage that 
had been given to secure support.™ Those instruments were still 
outstanding after the death of the promisor. The only other Wis- 
consin case with pertinent facts® involved a quiet title action by the 
promisor against third party beneficiaries. There, too, that type of 
action was held applicable. 

Despite the technicalities involved, it seems certain that a quiet 
title action would lie after the death of a support contract promisee 
whether or not a mortgage had been given as a part of the initial 
arrangement. The possible claims of the heirs or personal repre- 
sentatives of the promisee should be held to constitute a cloud®’ and 
the interest of the promisor under the deed should qualify him as 
plaintiff.** If so, the court will have jurisdiction to determine the 
interests of the parties before it and, if warranted by the facts, will 
decree that the promisor holds title in fee simple absolute and that 
those claiming under the promisee are forever barred against having 
any right or title to the land adverse to the plaintiff. 

If it is necessary to resort to this proceeding, the vendor is in- 
convenienced by the delay necessitated by the service of pleadings, 
publication is often required, the appointment of guardians, the 
holding of hearings and the trial, and the expense of attorney’s fees 
and costs. These objectionable features explain the efforts made to 
avoid use of the quiet title action. The fact that, in many situations, 
it is the only conclusive method for clearing a support contract from 
record title causes many lawyers to seek substitutes for the support 
contract in devices that are more easily satisfied of record. For ex- 
ample, if the regular business mortgage requiring payment in dollars 
is used, proof of payment or non-payment is usually easily obtain- 
able, the possibility of dispute on the question of performance is 
slight, and, consequently, the probability of satisfactorily clearing 
title by one of the short cut methods is increased. 








% Rosenthal v. Rosenthal, 146 Wis. 41, 130 N.W. 875 (1911). 
% Sutherland v. Pierner, 249 Wis. 462, 24 N.W.2d 883 (1946). 
87 See Note, 78 A.L.R. 24 (1932). 


88 The Wisconsin quiet title provisions are found in Wis. Srat. §§ 281.01, 
281.02 (1949). As to the right to bring a suit in equity, independently of statute, 
see Kimball v. Baker Land & Title Co., 152 Wis. 441, 140 N.W. 47 (1913). 
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III. Corrective PROVISIONS 


For those practitioners who continue to use the support contract, 
there are some provisions that can be included that will minimize 
the objectionable features. Not all of these would be applicable in 
any one fact situation. 

A. Accounting 


It would appear prudent to state in the support contract that if 
the transaction is rescinded an accounting will be had. What credits 
are to be allowed should be enumerated. In this way, the promisor 
would be treated the same as a mortgagor is now treated insofar as 
receiving an allowance for such payments as have been made under 
the contract. It would not be necessary to put a value on the services 
and supplies to be provided because that value could be more accu- 
rately determined at the time of rescission. However, it is necessary 
for the promisee to agree that credit be allowed, probably as a con- 
dition precedent to rescission, if the promisor is to have that right. 


B. Death of Promisor 


The eventuality of death of the promisor during the lifetime of the 
promisee should be anticipated. If the support is to be provided in 
food, clothing, and services rather than in cash, continuation of the 
support contract by the survivors of the promisor will frequently be 
thought to be unsatisfactory. Whether or not that is true, the desires 
of the parties should be stated in the agreement. In this way the 
promisor will be fully aware of the effect of his death on his estate 
and he may provide for his family with more certainty by insisting 
upon the inclusion of equitable provisions as part of the agreement. 

Such provisions may specifically state that title will revert to the 
grantor upon the earlier death of the grantee, if the grantor has 
properly accounted to the grantee’s survivors for such performance 
as has been rendered; or they may state that in such event rescission 
will not be permitted if some substitute performance is provided by 
survivors of the promisor, such as an annual cash payment. It is 
believed that the latter provision would remove the possibility of a 
rescission based upon death of the promisor. 


C. Condition Subsequent 


There is no purpose to be served by keeping secret the intent of 
the parties on the question of the condition subsequent. The attorney 
advising should ascertain the desire of the parties as to what should 
happen in the event of breach by the promisor. The possibilities 
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should be explained in detail and the contract drawn to express their 
wishes. If a condition subsequent is intended, it is advisable to so 
state in the agreement. If the right of rescission is not considered 
equitable, that right should be specifically waived by the promisee. 

One Wisconsin law firm, feeling strongly that rescission without 
an accounting works a gross injustice on the promisor, has included 
various provisions in an effort to obtain a more equitable result. 
After stating that the mortgage accompanying the support contract 
provided for payment of the sum of $10,000 “‘as liquidated damages 
in the event of the breach of this agreement,”’ the contract, dated 
April 16, 1948, concludes: 


It is also understood and agreed that beginning April 16, 
1953, and thereafter in the event of disagreement between the 
parties and dissatisfaction on the part of the party of the first 
part [the promisee] with the performance of the agreement by the 
parties of the second part, that the sole remedy from that date 
henceforth shall be the foreclosure of the mortgage hereinbefore 
stipulated. 


Another contract, drafted by this same firm in 1946, and having 
the same goal, provides: 


. . . In the event that the living conditions upon the farm be- 
come unendurable to the parties of the first part [promisees] 
and the parties of the first part are not satisfied with the support 
and the surroundings furnished and their dissatisfaction has a 
reasonable basis, that the party of the second part shall be 
obliged at his own expense . . . to furnish to the parties of the 
first part such other living quarters as may be reasonably adapted 
for their use and in keeping with their station in life and shall 
pay such additional sum for their support as the circumstances 
of the parties and the conditions of the times shall make just 
and reasonable. 


It is submitted that the first example, and the more recent in 
date of drafting, is the more certain to remove the possibility of 
rescission because in it the promisee specifically waives that remedy. 
Under the terms of the second example, the court might rule that 
the promisee could elect between the new living quarters and re- 
scission. 

It should be noted that many Wisconsin lawyers believe that the 
right of rescission is to be retained as a remedy because the parents 
can be trusted to be fair while the children cannot. Those lawyers 
would not recommend the above provisions. 
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D. Mortgage 


As noted above, some lawyers include a mortgage as a part of the 
transaction to secure performance of the support contract. Some 
consider that unnecessary in view of the very complete protection 
afforded by other remedies. The arguments in favor of using a 
mortgage are: 

1. Possibly a mortgage foreclosure will be the most desirable 
remedy at the time of breach.*® Unless a mortgage is executed, the 
most nearly identical remedy will be foreclosure of a lien, and, since 
that would mean the establishment of a lien prior to foreclosure, 
foreclosure of a mortgage would be easier. Also the effort and expense 
of rescinding, if that is chosen as the remedy, would be considerably 
greater than that of foreclosing a mortgage. 

2. In view of the present state of the Wisconsin tax law, the 
execution of a mortgage in an amount equal to the value of the 
property transferred may exempt the transaction from gift tax 
liability. Whatever one’s personal beliefs as to the validity of such 
a view, the fact is that the little additional effort entailed in drafting 
the mortgage paid off in tax avoidance in the Enz cases.*° 


E. Death of Promisee 


Most lawyers are particularly conscious of the problems presented 
by a clouded title. Consequently, many contracts include provisions 
aimed at keeping title easily marketable. For example, some con- 
tracts state that “the filing of a certificate evidencing the death of 
the parties of the first part [promisees] will conclusively clear title 
of claims which might otherwise exist in the heirs or next of kin of 
said parties of the first part under this agreement.”’ 

We have stated that the recording of a death certificate is not 
adequate in the absence of such a provision.** Would the inclusion 
of a statement such as the example set forth above change the situ- 
ation and make such a certificate adequate? 

Probably so. The situation created seems to be one in which the 
promisee is contracting that the arrangement is entered into for his 
personal benefit and that no one else is expected to share that benefit. 
No objection appears which should make such an agreement in- 
effective. At the very least, it would make the burden very heavy on 
those attacking the promisor’s title after the death of the promisee 





8® Rescission is sometimes denied. See Danielson v. Danielson, 165 Wis. 171, 
161 N.W. 787 (1917). 

% See supra pages 598-599. 

%! See supra page 615. 
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when the question of waiver was presented. That is, the promisor 
would be favored by the court when he argued that the promisee 
had waived his right to take advantage of the breach by not exercis- 
ing it before his death by initiating some demand or action. 

A title examiner could prudently approve title which set forth in 
the abstract a support contract containing a provision to the effect 
that all possible remedies which might otherwise be exercisable by 
survivors of the promisee would not be so exercisable under this 
support contract, and that all remedies available to the promisee 
upon breach of the support contract would be terminated by the 
death of the promisee if there was also included a certificate evidenc- 
ing the death of said promisee. 

One situation might exist in which objection would be valid. If the 
furnishing of support was a special limitation on the title, that is, 
if title would revert automatically upon breach, no entry being 
necessary, it is believed that such a provision would not be adequate 
to take title from the heirs of the promisee. However, the possibility 
of a court’s holding that the parties intended the support agreement 
to be a special limitation is ordinarily remote and such a provision 
in the agreement would tend to make it even less likely. The exist- 
ence of such a waiver provision is evidence of an intent to create a 
waivable interest which arises from a condition subsequent rather 
than from a special limitation. 


F. Title Retained by Parent 


Those lawyers who revolt at the thought of an inter vivos re- 
linquishment of all parental property, but who also believe the sup- 
port contract provides the only adequate method for retirement, 
use the land contract as the recommended device. It is agreed that 
the parent, or the executor of his estate, will deed the property if 
the son provides support. 


G. Revocability 


The third party beneficiary’s interest can be kept revocable by 
expressly stating in the support contract that the happening of some 
event, while the contract is still in force, is a condition precedent to 
the accrual of the third party’s interest. That event may be the death 
of the parent or any other occurrence that will mark the end of the 
period of desired ability to revoke. In this way, the parent can 
avoid running the risk of finding his remedies for breach of contract 
complicated by the legal claim of the third party. 
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IV. CoNncLusion 


Demand for the support contract will continue and the lawyer 
who adequately counsels his client will be familiar with its advan- 
tages and disadvantages. If the decision is made that a support 
contract is to be executed, the lawyer will consider the various pro- 
visions which may minimize the possibility of subsequent tax, title, 
or personal difficulties. It is more likely to be a satisfactory device 
if these problems are thoroughly briefed at the time of drafting. 

However, the counsellor has a broader job than that. There are 
alternative legal arrangements which may better satisfy the needs of 
the client. The lawyer is familiar with these arrangements, but the 
client is not. Before agreeing that the support contract provides the 
most desirable features for meeting the particular fact situation, 
those alternative plans should be considered. The lawyers who 
vigorously oppose use of the support contract assert that there is 
always a substitute which will be more satisfactory. 

One should consider the land contract, deed and mortgage, will, 
contract to will, reserved life estate, escrow, and partnership owner- 
ship of assets. The first three named are popularly used today. An 
imaginative lawyer can adapt the typical legal device so as to in- 
clude provision for variable monthly payments or even a variable 
purchase price. He may decide upon a combination of plans, such as 
a deed and mortgage for the transfer but using a will to satisfy what- 
ever debt remains outstanding upon the death of the mortgagee. It 
is doubted that any new legal devices are needed. 

This article touches upon a problem that needs careful treatment 
by lawyers: estate planning for farmers. Farm property and produce 
are impressively valuable today and, if for no other reason, such 
value demands proper planning in its utilization and disposition. 
That planning must originate with the lawyer when consulted. 

















Federal and State Powers Under the 
UN Covenant on Human Rights 


ZECHARIAH CHAFEEB, JR.* 


PART II 


This is the concluding portion of an inquiry which has as its main 
problem the extent to which Congress might acquire powers over 
matters now in the hands of state governments in the United States, 
if this nation should ratify the International Covenant on Human 
Rights. 

The preceding portion of the inquiry took up two significant 
questions and answered them thus: (1) Congress, under its domestic 
powers in the Constitution, can now do a great deal for human rights, 
considerably more than it has yet done through existing federal 
legislation; but a substantial amount of the protection defined in 
the Covenant is today exclusively in the hands of our forty-eight 
states and cannot be given by Congress without a treaty.! (2) How- 
ever, the treaty power in the Constitution would enable Congress to 
legislate about everything in the Covenant 7f it applied in federal 
nations like ours in the same way as in unitary nations like the United 
Kingdom.? Such a situation would seriously alter the balance of our 
federal system. Probably the Covenant in that form would not be 
ratified by the Senate; and if it were, it would not work well in the 
United States. Therefore, the inquiry has now reached this position: 
The Covenant ought to be drawn so as to preserve some kind of 
sensible boundary between the responsibility of the nation and the 

responsibilities of our forty-eight states. 

Fortunately, the UN Human Rights Commission has determined 
to frame an article (43) on Federal States to meet this need. A draft 
(quoted below) submitted by our State Department is receiving the 
most attention. The rest of my inquiry will consider its effect in the 
United States and whether anything more ought to be done to take 
care of the special conditions in this country. 





* University Professor, Harvard. 

This is the second of two articles dealing with the United Nations Covenant 
on Human Rights. The first article appeared in the May issue, 1951 Wis. L. 
Rev. 389. 

1 See my earlier article, 1951 Wis. L. Rev. 389, 400-424, 

* Id. at 425-473. 
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3. If the Covenant contained Article 43 on Federal States, worded as 
in the draft prepared by our government, would this satisfactorily fix 
the boundary between the power of Congress and the powers of our forty- 
eight states to enact legislation in order to implement the Covenant? 

‘Article 43. In the case of a Federal State, the following provisions 
shall apply: 


(a) With respect to any articles of this Covenant which are deter- 
mined in accordance with the constitutional processes of that 
State to be appropriate in whole or in part for federal action, 
the obligations of the federal government shall to this extent 
be the same as those of parties which are not Federal States; 
(b) With respect to articles which are determined in accordance 
with the constitutional processes of that State to be appropriate 
in whole or in part for action by the constituent states, provinces, 
or cantons, the federal government shall bring such articles, with 
favorable recommendation, to the notice of the appropriate 
authorities of the states, provinces or cantons at the earliest pos- 
sible moment.” 


This U. S. text for Article 43 obviously raises three difficult points 
of interpretation. In the first place, by whom is the allocation of 
federal and state powers to be “‘determined’’? Not by the states— 
there are too many of them. So by which branch of the federal govern- 
ment? Next in order of convenience, we may ask where the division 
is contemplated as taking place between matters which are “‘appro- 
priate . . . for federal action’’ and those ‘“‘appropriate . . . for action 
by the . . . states.”” Thirdly, what is meant by the twice-used phrase, 
‘in accordance with the constitutional processes of [fhe United 
States]’’? 

In my discussion of these three questions, I shall not limit myself 
to considering the precise meaning of two or three words in their 
verbal context. Instead, I shall have in mind the broad purposes of 
the document before me and the expectation that it will regulate 
the relations of human beings for a long time. As always, we ought 
to remember Chief Justice Marshall’s principle,* ‘It is a constitution 
we are expounding.’”’ One cannot look at the Covenant with the 
picayune attitude of small-town lawyers scrutinizing a contract for 
the sale of mules. As in constitutional interpretation, the decision 
of what words do mean necessarily depends to some extent on the 
question of what they ought to mean in order to carry out the great 
purposes of the document. Consequently my investigation will 
sometimes carry me far away from textual problems. 





* McCulloch v. Maryland, 4 Wheat. 316, 407 (1819). 
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What human beings who are participants in our national government 
are to decide the allocation of federal and state powers under Article 43? 
There are several possibilities: (1) The task may belong to Congress 
as with domestic legislation, subject of course to the veto power of 
the President. This interpretation seems to be favored by the Hostile 
Critics of the Covenant, mentioned in my preceding article, who 
are thereby made fearful that Congress would take advantage of the 
Covenant to regulate a large range of matters hitherto left to the 
states. (2) The allocation may be made by the Executive. This would 
probably cause similar apprehensions to those who dislike the Cove- 
nant. (3) The allocation may be made by the courts, which would be 
in accordance with the present judicial power over the distribution 
of federal and state control of domestic matters. (4) The allocation 
may be made by two departments of the national government acting 
in combination, or even by all three departments. 

Reflection will show that only the last of these four possibilities 
makes sense. Look at the nature of the task of allocation under 
Article 43. It is really three tasks. Soon after the Covenant is ratified, 
the national obligation of good faith will require some human beings 
with a strong sense of responsibility to sit down together and work 
long and hard on three related jobs: 

(a) These human beings will have to go through all the substantive 
provisions in the Covenant and sort them out, putting those appro- 
priate for Congress to do something to carry out in one pile, and in 
another pile those which are suited just for state action. Sometimes 
they will divide an article, leaving some aspects of it to federal legis- 
lation and other aspects to state legislation. 

(b) As to the provisions of the Covenant which have been put in 
the pile for federal action, it will be necessary to decide whether they 
are adequately covered by existing federal statutes and regulations; 
and if they are not sufficiently taken care of at the present time, it 
will be necessary for some human beings to draft bills for Congress 
which will carry out the national obligations of good faith. 

(c) As to the provisions of the Covenant which have been put into 
the pile for state action, it will be necessary for some human beings 
to transmit these provisions to the authorities in each of the forty- 
eight states, with a favorable recommendation. 

There is nothing in the nature of things which requires the same 
body of men to monopolize all three of the tasks just outlined. Still, 
it will be natural and efficient for the same group to take a prominent 
part in each of the three tasks, even though this group may be joined 


#1951 Wis. L. Rev. 399, note 20; zd. at 430, note 85. 
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by other men in a particular task. In short, it would be desirable for 
one body to be a sort of core for all three tasks. 

Now let us consider whether a single department of the Federal 
Government could satisfactorily furnish all the men who are necessary 
to perform the whole of these three tasks well. 

Obviously these men cannot be furnished from United States 
judges. None of the three tasks constitutes a case or controversy. 
Courts would decline to make an authoritative survey of federal and 
state legisiation about human rights and compare such legislation 
systematically with the provisions of the Covenant. It is not their 
rightful job to draft bills for Congress, except perhaps in narrow 
areas relating to judicial work, like the authorization for the Federal 
Rules of Civil Procedure. Judges are not the organ through which 
the national government communicates with the states. At some later 
time particular questions which are presented by the first or second 
tasks may perhaps come before the courts for decision in a litigation, 
but that is a different matter. 

Conceivably Congress alone could perform all three tasks. Some 
committee of the Senate or the House or both might work for many 
weeks on a systematic survey of federal and state legislation, the 
comparison of such legislation with the provisions of the Covenant, 
and the resulting separation of the Covenant articles into two piles. 
This (or another) Congressional committee might then draft and 
introduce into Congress all the bills which were necessary to maintain 
national good faith for the enforcement of the provisions of the Cove- 
nant which are put in the federal pile. Finally, Congress might by a 
joint resolution transmit the provisions in the state pile to the various 
states with a favorable recommendation. The Executive would par- 
ticipate only to the same extent as in domestic action by Congress; 
that is, the President would sign or veto whatever Congress did. 

All this could be done by Congress, but it would recall Dr. Johnson’s 
remark about the dog walking on his hind legs: “It is not done well, 
but you are surprized to find it done at all.’’ National good faith 
demands that the work of implementing the Covenant shall be done 
well. Now, the systematic nature of the first task of sorting out the 
Covenant into two piles requires initiative and capacity for perform- 
ing a long complex task. These are qualities which Congress does not 
often display, for its members are engrossed in an enormous number 
of diverse problems and subject to constant interruptions. As to the 
second task, no doubt a Congressional committee can draft a com- 
prehensive measure. But experience for many years indicates that 





5 BoswELL, Lire or JoHNSON, July 31, 1763 (p. 535, Hill ed. 1891). 
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participation of the appropriate federal agency often contributes a 
great deal to the merits of such a measure. In the situation before us, 
it would seem a serious mistake for Congress to dispense with the 
help of the State Department. Moreover, the Secretary of State is 
the customary channel through which the national government and 
the states communicate with each other. All these reasons indicate 
that the job will be much better done if Congress gets the Executive 
to work with it. 

The fact that this matter concerns foreign affairs presents an un- 
usually strong reason for the participation of the Executive. It would 
be contrary to long established practice if the Executive were totally 
excluded from very important legislation concerning foreign affairs; 
it is the portion of the national government with which other nations 
come in contact. This was forcibly brought out in United States v. 
Curtiss-Wright Export Corporation,’ where Justice Sutherland said 
about foreign affairs: 


In this vast external realm, with its important, complicated, 
delicate and manifold problems, the President alone has the 
power to speak or listen as a representative of the nation. . . . Into 
the field of negotiation . . . Congress itself is powerless to invade 
... As Marshall said . . . in the House of Representatives, ‘“‘The 
President is the sole organ of the nation in its external relations, 


and its sole representative with foreign nations.’’ . . . Moreover, 
he, not Congress, has the better opportunity of knowing the 
conditions which prevail in foreign countries . . . He has his 


confidential sources of information. He has his agents in the form 
of diplomatic, consular and other officials. 


This language did not come from a radical New Dealer, but by one 
of the more conservative Justices of recent years, who was appointed 
by Warren G. Harding. 

If we think once more of the nature of the task of sorting out the 
two piles, we shall easily see the good sense of following the usual 
practice of letting the Executive handle a matter like this which 
concerns our relation to other countries. The decision about what 
ought to be done in the way of legislation to implement the Covenant 
cannot be satisfactorily made on the sole basis of a consideration of 
domestic facts and laws. Whoever does the sorting will need to pay 
some attention to what other nations have done or are doing for the 
protection of human rights in conformity with the requirements of 
the Covenant. They will also have to ask whether the consequences 
of a proposed scheme of allocation will satisfy other nations whose 
good will we are anxious to possess. 


§ 299 U.S. 304, 319-320 (1936). 












































628 WISCONSIN LAW REVIEW [Vol. 1951 


Furthermore, the work of implementing the Covenant will not 
end with the initial performance of the three tasks which I have de- 
scribed. Suppose the two piles have been completed; Congress has 
passed statutes; a formal communication has been made to the 
states. Even after that, things are bound to happen. In the first place, 
the United Nations will very probably request each signatory nation 
to report to the Secretary-General what it is doing to carry out the 
Covenant. Such a report will naturally be sent by the Executive and 
not by Congress. Secondly, the representatives of some other coun- 
tries in the United Nations will perhaps express dissatisfaction with 
the way in which a particular article of the Covenant is enforced in 
the United States or condemn some event in the United States as a 
violation of an article of the Covenant. These unfavorable remarks 
will naturally be the primary concern of our representatives in the 
United Nations and of the State Department, and they cannot be 
solely handled by Congress. Thirdly, as a consequence of criticisms 
from abroad and of the experience of nations which may be under the 
Covenant, it may very well become desirable after a few years to 
reconsider existing American state and federal legislation about 
human rights and also the original allocation of the Covenant pro- 
vision to the two piles. Somebody will have to ask whether the 
national obligation of good faith requires us to take care of the Cove- 
nant somewhat differently from what we did immediately after it 
was ratified. In short, a continuing treaty of this wide scope is likely 
to call for periodic responses from each of its members, including the 
United States. For the sake of fulfilling our hopes for a peaceful and 
orderly world, everybody must do better and better as the years go 
by in safeguarding fundamental human rights. If this further task 
of repeated reconsideration of American implementation of the 
Covenant be left solely in the hands of Congress, which is a busy 
group concerned primarily with purely domestic matters, it is not 
cynical to expect that very little will probably be done. The initiative 
should naturally come from the Executive, which is in a position to 
sense the feelings of other peoples and measure the extent to which 
we are performing our international promises. 

Therefore, I conclude that Congress alone cannot do the deter- 
mining of what shall go into the two piles. 

However, it by no means follows that the Executive alone can per- 
form the tasks of carrying out Article 43. Efficiency does indeed 
demand that a group of men in the State Department should consti- 
tute the core for all three tasks. Such a group of officials would take 
the initiative in the prolonged systematic work of deciding what 
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new legislation is needed and whether it should come from Congress 
or the states. The third task of transmitting the provisions for state 
action to the states would then be performed by the Secretary of 
State, who would naturally act in consultation with the group of his 
subordinates charged with the Covenant. Nevertheless, when we 
look at the second task, which involves getting the necessary acts of 
Congress, it becomes plain that the Executive cannot do everything 
any more than Congress can do everything. 

Congress must participate in the second task to a very large extent. 
Conceivably the group of State Department officials who have per- 
formed the first task could also draft all the federal legislation which 
was required to implement the Covenant provisions to put into the 
federal pile. Yet the bills that are needed will be much more likely 
to win enactment if an appropriate committee of Congress takes an 
important share in their preparation, and moreover they will probably 
be better bills. Despite the prevalent impression that the comprehen- 
sive economic measures under the New Deal were drafted by officials 
and forced by the President down the throat of Congress, I know 
that the facts were quite otherwise with the Securities & Exchange 
Act and I assume that the practice for that bill was used for other 
measures as well. In the Securities & Exchange Act, there was a very 
fruitful collaboration among Representatives and Senators in the 
appropriate committees, federal officials, and special experts called 
in by the President as advisers. The same sort of collaboration is to 
be hoped for after the Covenant is ratified. The Committees on For- 
eign Affairs of the Senate and House might very well work in consul- 
tation with the group of State Department officials already indicated, 
and if other experts were thought useful, they might be asked to 
help. 

There is still another reason why the Executive and Congress must 
work together. You cannot make a permanent decision that a certain 
provision of the Covenant belongs in the federal pile by merely 
considering the nature of the provision. There is no sense in assigning 
that provision to Congress if Congress is not going to do anything 
about it. In that event, it had much better be left to the states. Thus 
the process of sorting out the articles of the Covenant into two piles 
will need a constant interchange of opinions between the State De- 
partment officials and appropriate members of Congress in order to 
find out how much Congress will swallow. In the end, the federal 
pile should wisely be limited to provisions for which there is a reason- 
able hope of the enactment of federal legislation. These considerations 
indicate the probability that the allocation into two piles will receive 
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a good deal of revision in the light of what the collaborators can 
expect from Congress. For example, suppose that a provision is put 
into the federal pile and a bill is drafted, introduced into Congress, 
and recommended by the President; and yet it is defeated by an 
overwhelming margin or is kept from reaching the floor during a 
prolonged struggle. After the session is over, the collaborators may 
conclude that the particular provision had better be transferred to 
the state pile. This means that the formal communication to the 
states may also have to be revised from time to time. 

My conclusion, then, is that the work under Article 43 will not be 
done by a single department or once for all. It will be a continuing 
process, in which the initiative will be taken by the Executive, and 
Congress will participate heavily from a very early stage and have 
the final say about what goes into the federal pile. Although the courts 
may come in still later, their function is somewhat special (as I shall 
show subsequently) and for the present they can be left aside. 


Before I go on to the next textual question, one important pre- 
liminary point should be made clear. I have been speaking a good deal 
about allocating provisions of the Covenant into a federal pile and a 
state pile; and yet the phrase “federal pile’’ is used a bit loosely. In 
a way, most of what is in this pile is in the state pile too, but it is 
more convenient to let the phrase “state pile’’ describe functions 
which will belong to the states exclusively. That is, when I speak of 
a provision going into the state pile, this means that Congress is not 
to touch that particular aspect of human rights at all and the state 
legislatures are to take charge of it. But the converse is in large 
measure untrue. Most of the human rights which Congress can protect, 
the states can protect too. For example, if the Covenant (including 
Article 43) will enable Congress to safeguard the right to life (in 
Article 3) by making it a federal crime for a New Orleans mob to 
massacre Italians, the resulting federal statute will probably not 
prevent the Louisiana state courts from trying the killers for murder 
in the usual way. Again, suppose that a state now has imprisonment 
for debt. Even if the terms of Article 43 give Congress power to abolish 
it (see Article 7), I surmise that this state does not have to wait for 
Congress to get around to the matter; it can validly adopt a law or a 
constitutional amendment and wipe out this ancient evil of its own 
accord. 

The situation will be parallel to several instances under the domes- 
tic powers of concurrent jurisdiction over human rights.? Thus the 





7 Compare the situation as to interstate commerce, where the states possess 
a considerable concurrent jurisdiction if Congress has not occupied the field. 
Cooley v. Port Wardens, 12 How. 299 (1851). 











July] THE UN COVENANT ON HUMAN RIGHTS 631 


central controversy in the Screws case* turned on the point that Sheriff 
Screws was violating a state statute against murder and violence. 
The question whether he was also committing a federal crime split 
the Supreme Court; but, if he was, none of the divergent opinions 
suggests that his action would no longer be a state crime too. The 
power of the state to punish its officials for outrageous conduct was 
not lessened a bit when the Fourteenth Amendment enabled Congress 
and a United States judge to deal with such conduct. Or take the 
best illustration of existing federal protection of the right to freedom 
of movement (Article 8 of the Covenant)—the Lindbergh Anti-Kid- 
napping Act of 1932.° This authorizes federal prosecutions for forcibly 
transporting persons across state lines, for a wide range of evil pur- 
poses,'° but the states still seem able to punish interstate kidnappers 
if they so desire.” 

Therefore, as to human rights in the Covenant which are not 
purely federal affairs like exile of American citizens from the United 
States or the arbitrary expulsion of aliens (Articles 8, 9) or a fair 
trial for a federal crime (Article 10), I conclude that, so long as Con- 
gress does not occupy the field, the states will retain their present 
power to deal with violators by criminal prosecutions, damage actions, 
injunctions, etc. Thus whatever expansion of federal powers the 
Covenant produces will not be inevitably accompanied by a corre- 
sponding shrinkage of state powers.’ To a very considerable extent, 
any new federal protection will simply overlap existing state pro- 
tection of the same rights. It is always essential to remember that the 
Covenant is only a set of minimum standards and never prevents 
a greater freedom than it requires from existing in any nation which 

8 Screws v. United States, 325 U.S. 91 (1945), discussed in the earlier article, 
1951 Wis. L. Rev. at 414-421. The doubts expressed in that article as to the per- 
sistence of the majority view of § 242 of the Criminal Code in the Screws case 
are lessened by Williams v. United States, 71 S. Ct. 576 (1951), four JJ. dissenting. 
See as to § 241, United States v. Williams, 7158. Ct. 581 (1951), with four different 
dissenters. 

°18 U.S.C. § 408a-c (1946); 18 U.S.C.A. §§ 875, 876, 1201, 1202 (1950), dis- 
cussed in the earlier article, 1951 Wis. L. Rev. at 421. 

10 The phrase “held for ransom or rewards or otherwise” has been held to in- 
clude pur s disconnected with pecuniary gains. Gooch v. United States, 297 
US. 14 (1936); United States v. Parker, 19 F. Supp. 450 (D.N.J. 1937). 

11 See the argument of Asst. Atty. Gen. Keenan, quoted by Fisher & McGuire, 
om"? and the So-Called Lindbergh Law, 12 N.Y.U.L.Q. Rev. 646, 661 

12 Consequently, I regard as unsound the following statement about the pn 
nant by Rix, Human Rights and International Law: Effect of the Covenant Under 
Our Constitution, 35 A.B.A.J. 551, 554 (1949): “Thus there may be created, as 
law, a third body of treaty law in this country with no constitutional basis what- 
soever, of equal dignity with our Constitution, as supreme law of the land, 
superseding all state constitutions, decisions and laws of the states covering the 
same subjects . . .”” See also 1950 Report — infra note 31; and id. at 42: 
“If the states retain any right to legislate . 
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signs it.’* This being so, it would be absurd if the fact that Congress 
acquires the treaty power to bring the United States up to the mini- 
mum for some particular human right operated ipso facto to deprive 
our states of their long-accustomed domestic powers to go far above 
the minimum. Nothing in either the Constitution or the Covenant 
calls for such abominable injustice. 

Consequently, when I speak of putting certain Covenant provisions 
in the federal pile, this simply means that Congress can carry out the 
nation’s promise; it does not negate the possibility of state safeguards 
for the given right. On the contrary, when I speak of putting pro- 
visions in the state pile, this means that only the states are to imple- 
ment them. In short, Congress is to keep hands off the state pile, 
but the states can help a good deal with human rights in the federal 
pile. 

What is the best dividing-line between federal and state protection of 
human rights? Next, I want to consider various possible answers to 
the question of where the collaboration of the Executive and Congress 
will fix the boundary between federal and state implementation of 
the Covenant through legislation. In accordance with what I have 
previously said," this point requires us to consider where the col- 
laborating departments ought to draw the line. I shall call that consid- 
eration ‘‘the ideal factor.’’ Yet in this imperfect world, the ideal does 
not always happen. We cannot ignore the obstacles in its path. So I 
shall also speak of other influences upon the scope of federal imple- 
mentation as “the probability factor.”’ After thinking over these 
two factors, we shall be in a better position to consider what the 
present wording of Article 43 means, and whether it is satisfactory 
or inadequate. 

The ideal factor. Let us suppose that three men had the final say 
about the division between federal and state legislation for the pro- 
tection of human rights under the Covenant. What would they want 
to do about it? It does not take very long to realize that the answer 
to this question depends greatly on the school of thought about 
federal-state relations to which these three men happen to belong. 
One man’s meat is another man’s poison. 

Roughly, there are six schools of thought on this matter. The first 
three would put the line in much the same place, but for divergent 
reasons. The last three differ considerably from the first three and 
also from each other. 





18 This is repeatedly brought out in my earlier article. See, for example, 
p. 390 and note 24. 
4 Supra, page 624. 
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(1) The states’ wrongs school. Although the members of this group 
like to describe themselves as standing for states’ rights, that is a 
misnomer. They want a state to be able to do something which is not 
right. They want the state authorities to commit wrongs to individual 
human beings on occasion and thereby violate fundamental human 
rights. And they do not want the federal government to interfere 
with these states’ wrongs either with or without an Internationai 
Covenant. They regard the protection of fundamental human rights 
as subordinate to aims which loom larger in their eyes, such as the 
maintenance of white supremacy against Negroes or Orientals, the 
defense of the nation against infiltration of foreigners, the mainte- 
nance of living standards against cut-throat rates of immigrants, and 
so on. They would rather not have the Covenant ratified at all by 
this country, because they are afraid that it will upset restrictions 
on the ability of a man and a woman to get married when they love 
each other, the ability of people of different colored skins to travel 
together in a train or eat together in a restaurant, and the opportunity 
of any citizen to get the best possible education in his community. 
They fear that the Covenant will weaken the power of sheriffs and 
mobs to keep certain citizens ‘‘in their place.’’ If the Covenant is 
adopted by the United States, the members of this school of thought 
would like to be sure that the federal legislation implementing it 
should be limited to the smallest possible area. Most human rights 
they would like left to the states because they hope that particular 
states would fail to respond to the favorable recommendation of the 
Federal Government for the enactment of state legislation. 

Consequently, they prefer to have Article 43 worded in such a way 
that the national government would take over only the provisions 
of the Covenant relating to purely national functions like exile, 
immigration, and suppressions of freedom by federal officials. This, 
however, is too much to hope. It may be a necessary concession to 
include also Covenant provisions which fall within existing Congres- 
sional legislation about human rights, so long as Congress passes no 
new Civil Rights Acts. It is useless to demand the repeal of statutes 
like sections 241 and 242 of the 1948 Criminal Code, which permit 
federal prosecutions of state officials for outrageous attacks on life 
and limb.” Still, they do not expect that these statutes will amount 
to much in actual practice. They remember that Sheriff Screws got 
acquitted in the end. 

(2) The bogeyman school. Just as the Populist farmers lived in fear 
of a devil with horns and tail called Wall Street, who brought about 


16 See 1951 Wis. L. Rev. at 412. 
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all their calamities, so a considerable number of well-educated citizens 
of today, including distinguished lawyers, live in terror of the bogey- 
man called federal centralization. They do not mind having funda- 
mental human rights adequately protected, so long as the job is done 
by the states, but they would rather have these rights violated than 
face the possibility that their protection might come from Washing- 
ton. They visualize Congress and the Executive as a pair of octopi 
reaching out powerful tentacles in every direction for the purpose of 
sweeping everything within reach into their voracious maws. The 
members of this school dislike the Covenant because they think that 
the national government would use it as an excuse for legislation 
about human rights which would be as comprehensive as the Wagner 
Act and the Securities & Exchange Act. If there is to be a Covenant 
operating in the United States, these men want Article 43 framed in 
such a way that it will deny to our federal government any oppor- 
tunity for further extension of its functions. 

If. the members of the bogeyman school were consistent in their 
thinking and emotions, they would urge the repeal of sections 241 and 
242 of the Criminal Code, enacted during Reconstruction to protect 
Negroes and other helpless individuals from state officials. However, 
those statutes were passed by old-fashioned Republicans and it 
would be quite awkward for the American Bar Association, let us 
say, to instigate a compaign for their repeal. So this school is willing 
to settle for a form of Article 43 which will draw the boundary around 
federal implementation of the Covenant so as to coincide exactly 
with the existing boundary of domestic federal legislation about 
human rights. 

(3) The states’ responsibilities school. Although the members of 
this school of thought reach pretty much the same result as the 
members of the two schools previously described, the spirit is com- 
pletely different. A good many thoughtful men of high character, 
North and South, deeply regret the violations of human rights which 
are now sanctioned by a considerable number of state authorities 
and sometimes by state legislatures. These men are anxious to alter 
the situation and give adequate protection to human rights in all 
parts of the country. Yet they are reluctant to shift the task from the 
states to the federal government, because they believe that little 
will be accomplished in the end unless the people of the immediate 
communities want to protect human rights. For example, even if 
violations are federal crimes, local juries can always acquit if the 
statute is hated. These men feel that it is wiser in the long run to 
trust the states to develop their own sense of responsibility. If pro- 
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tection of human rights becomes a federal function, the people of the 
immediate community may feel even less responsibility than they 
do now. What happens is then not their job, but the job of Washing- 
ton. Now, it is tremendously important in all aspects of public affairs 
that whenever anything goes wrong in a city or county or state, every 
man in that community should feel that he is in some measure to 
blame for what has happened and that it is his personal duty, as a 
man and a citizen, to do his best to set matters right. Through such 
a sense of personal obligation, much has been accomplished in this 
country. Rotten municipal machines have been overthrown, forward- 
looking economic legislation has been enacted by state legislatures, 
state legal procedure has been greatly improved. May we not hope, 
therefore, that, if the states are left to the dictates of the consciences 
of their citizens, they will eventually wipe out such violations of the 
substantive rights in the Covenant as are now taking place?'® 

This attitude would draw the boundary of federal functions under 
the Covenant no wider than the present actual domestic boundary; 
and even the exercise of national authority under the surviving Re- 
construction laws raises doubts in these men on the score of wisdom. 

Looking back over the three groups just described, we can see that 
they reach about the same conclusion for very different reasons. It 
is obvious that these three groups all told contain a very considerable 
number of citizens of the United States. Furthermore, it is plain 
that human motives are mixed and that a good many people belong to 
more than one of these three schools. At least they are sometimes 
swayed by one bunch of reasons, such as the desire to foster com- 
munity responsibility, and at other times by a different bunch of 
reasons, such as a regret to have sovereign states sink to administra- 
tive units like the departments in France. Finally, it seems probable 
that some men in one of these schools are so anxious to gain their 
point that they are willing to appeal to the motives of men in other 
schools without perhaps personally approving of those motives. 

(4) The legalistic school. It is a natural interpretation of our obliga- 
tions under the Covenant that the boundary of federal power over 
human rights should remain exactly where it is now, without any 
Covenant. Whatever purely domestic legislation Congress could 
constitutionally pass today to protect human rights is regarded by 
this school as “appropriate for federal action’’ under Article 43. 





16 T have tried to present the views of the members of this school of thought 
forcibly because I have a good deal of sympathy with them. My grandfather’s 
first cousin went to Charleston about 1840. My father visited this man’s children 
during Reconstruction, and I have had intimate associations with my Southern 
cousins in the third generation. 
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Conversely, the regulation of human rights which belongs exclu- 
sively to the states today would still be a purely state matter under 
the Covenant. In short, the ratification of this treaty would give 
Congress no new powers. 

At the same time the legalistic school might, if consistent, make 
Congress exercise to the limit every power over human rights it now 
possesses. The earlier portion of this inquiry showed a considerable 
area in which Congress has not done what it could do.!? This happens 
in part because adequate protection is already given by the states. 
Yet there are gaps where neither state laws nor federal laws afford 
the needed protection; for various reasons, Congress fails to do what 
the Constitution permits. The legalists might very well think that 
the Covenant requires Congress to fill these gaps at an early date. 
So, if the legalistic interpretation of Article 43 be sound, it calls for 
a very considerable expansion of federal legislation in the area of 
human rights and may bring about some weakening of state responsi- 
bilities. 

(5) The whole-hog school. The members of this school would not be 
content to have Congress stop at the limit of its domestic powers over 
human rights. They would also like to have Congress use to the full 
the new powers which the Covenant will give it under the treaty 
clauses in the Constitution." 

What would happen to state regulation of human rights under 
this view? It would either be superseded because Congress had occu- 
pied the field, or it would be repealed as useless duplication, or it 
would continue to operate side by side with federal enforcement of 
human rights. This last, as I have shown, is already the situation 
under the doctrine of the Screws case’® and in other areas of domestic 
federal powers over human rights. 

If the whole-hog school had any chances of success, such a tremen- 
dous absorption by the federal government of functions hitherto ex- 
ercised by the states would be an alarming prospect, but the ensuing 
discussion of the probability factor will show how baseless these fears 
are. 

(6) The residual power school. How would it be to forget preconcep- 
tions of domestic politics for a short time, and just concentrate our 
attention on the Covenant itself in relation to practical conditions in 
the United States? If this nation ratifies it, our biggest question about 
the Covenant will be—what allocation of federal and state powers 





17 See 1951 Wis. L. Rev. at 412-422. 
18 See 1951 Wis. L. Rev. at 427-429, 472-473. 
19 Supra note 8. 
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will best protect human rights? After answering that question, we 
can go on to ask whether our answer fits satisfactorily into a sound 
view of federal-state relations. In short, we have two vital purposes 
to consider and not one. We want to maintain our long-cherished 
ideal of responsible states operating within a national framework, 
and we also want to ensure fundamental human rights, for their own 
sake as well as in order to keep our promise to other nations. I fully 
recognize that we ought not to sacrifice our federal system all of a 
sudden because of the Covenant. On the other hand, we are too readily 
inclined to let our thinking about the Covenant be dominated by 
purely domestic considerations, such as fondness or hostility for New 
Deal policies and our likes or dislikes of Mr. and Mrs. Franklin D. 
Roosevelt. Both sides in these home controversies have been guilty 
of degrading the Covenant into an excuse for aggrandizing the power 
of Washington officials, and then attacking or supporting it with 
little else in mind. What is really at stake is the attainment of a greater 
measure of world-wide justice and a higher dignity for the human 
individual. 

Looking just at the effective implementation of the Covenant in 
the United States, I venture the view (which many others probably 
share) that this can best be obtained through two policies: 

First. The chief reliance must be placed on the communities where 
violations of human rights are in danger of taking place. To a large 
extent, this view agrees with the states’ responsibilities school of 
thought. It will be a great mistake to have an enormous enlargement 
of federal powers over human rights, particularly in the areas where 
the states are enforcing these rights well. Moreover a considerable 
amount of unsatisfactory state enforcement must be expected. No 
law operates with complete efficiency. After all, federal criminal laws 
are not always obeyed: witness the Volstead Act. So in the main it 
will be wise to leave the rights in the Covenant to the states except 
where purely federal functions are concerned. 

Second. When, however, the breakdown of state protection of human 
rights is serious, the federal government ought to be able to step in 
and deal with outrageous violations. At this point the residual power 
school parts company with the states’ responsibilities school. The 
key-phrase for federal action in this field should not be “Never” but 
“Hardly ever.’’ There may come times when the observance of inter- 
national good faith and our respect for human dignity will not allow 
us to rely any longer on the responsibilities of communities which are 
persistently ignoring those responsibilities. This is by no means ac- 
cepting the views of the legalistic school and the whole-hog school 
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that the federal authorities should be stepping in all the time; but 
neither should they be incapacitated from coming to the aid of human 
rights in situations of great need. 

Although I shared the position of the states’ responsibilities school 
for many years,”° I have been led to abandon complete gradualism 
by my experiences in the United Nations. There I learned that there 
is no greater obstacle to our prestige among other freedom-loving 
nations and to our achievement of important purposes than the 
immunity which is too often enjoyed in the United States by lynchers 
and the sanctification of some serious denials of human rights by 
state legislation. These gross violations of the rights defined in the 
Covenant are felt to make a travesty of our own avowals of devotion 
to human dignity and freedom. We must indeed have patience with 
d the communities where these violations occur, but after all it is now 

over eighty-five years since General Lee surrendered and that is 
being patient a long time. Events are moving too fast in the inter- 
national community to allow for the glacier-like speed with which 
protection of some important human rights has been developing 
in some states. No particular part of the United States is singled out 
by this statement. Lynchings have occurred in all but a few states. 
The Bisbee deportations and the treatment of citizens of Japanese 
descent in Western states are notable examples of violations of the 
rights defined in the Covenant. Unless the states make a determined 
effort to end outrageous denials of human rights by their own laws 
during the few years which will elapse between the present moment 
and the assumed American ratification of the Covenant, the federal 
! government will have to possess the residual power just described 
i if the Covenant is to be a living reality in this country. 

This suggested federal policy resembles the attitude taken by the 
Civil Rights Section of the Department of Justice in its enforcement 
of sections 241 and 242 of the Criminal Code, as described by Attor- 
ney General Biddle: 

Like all programs operating in a new field, each step must be 
taken with caution and judgment. The success of the Department 
in obtaining convictions from local juries, after establishing the 
law by a series of appeals, is in my belief owing to the care which 
has been used in refusing to bring cases where the evidence was 
not convincing or the offense serious. Gradually throughout the 


country a respect for and fear of the certainty of federal justice 
to punish crimes of this nature is being built up. Federal statutes 








20 See supra note 16. 
21 Biddle, Civil Rights and the Federal Law, in Sareauarpine Civit Liserty 
Topay, 143-144 (1945). 
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should not be invoked where the states act vigorously and sin- 
cerely to indict and to try. In most of these cases . . . the defense 
is calculated to play on the prejudice of the local jury against 
federal interference with states’ rights and ““Yankee’’ meddling 
from Washington. It has been our policy, therefore, to have the 
local United States Attorney try such cases, or where it seems 
advisable, some leading lawyer in the locality to represent the 
government. Handled in that way and particularly with the sup- 
port of the local newspapers, the community can be made to 
feel that it is their government invoking their law, to vindicate 
the good name of their city... . 


There can be no doubt that liberal sentiment is increasing in 
many of the Southern states. But the change is necessarily slow. 
And those who are constantly urging “vigorous’’ enforcement 
of the federal criminal statutes in these cases should remember 
that enforcement ultimately depends on the education of public 
opinion. 


The residual school of thought would bring about no marked change 
in the area of existing federal legislation concerning human rights in 
the states, unless it be true that the Civil Rights Section has needed 
reinvigoration since Mr. Biddle left office. A change which the Cove- 
nant will surely produce, if it be administered by men of this school 
of thought, will be the extension of Mr. Biddle’s attitude into the 
now unoccupied area of Congressional power over human rights in 
purely domestic affairs. Congress might begin by ending all racial dis- 
crimination and segregation in the District of Columbia. It might 
clarify the meaning of sections 241 and 242,”? and enact new criminal 
statutes to take care of gross abuses of human rights which fall within 
the powers of Congress under the Interstate Commerce Clause and 
the last section of the Fourteenth Amendment. Tentative examples 
of such new federal crimes might be mass deportations across state 
lines like that at Bisbee and racial segregation in interstate commerce, 
but the actual decisions about what abuses are sufficiently outrageous 
and injurious to our international position as to require federal con- 
trol will have to be made after a careful consideration of each particu- 
lar situation. 

The residual power school of thought would be ready to go still 
farther, if need be, and maintain international good faith in the area 
of human rights which lies outside the domestic limits of federal 
legislation. I shall mention only two examples of such possible needs. 
Around 1891 a mob in New Orleans killed several immigrants from 
Italy who were still aliens.”* Since there was no state action, the crime 





2 See 1951 Wis. L. Rev. at 420-421. 
236 Moors, Dicest oF INTERNATIONAL Law 837-41 (1906). 
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could not be reached by Congress under the Fourteenth Amendment. 
Yet you can see that immense friction between nations would be 
caused by a repetition of such mob violence after the Covenant is 
adopted. For instance, a similar massacre of Mexicans in our South- 
west might easily alienate Mexico and many other Latin American 
nations if nothing were done about it. In the event of local condona- 
tion of the offense, the only way to do anything about it is to cure the 
present powerlessness of the federal government by enacting a new 
statute under the treaty power to punish mob violence against aliens. 
My second illustration is federal legislation against lynching. There 
is a controversy whether such legislation would be valid under the 
Fourteenth Amendment. If it would be invalid, the fact still remains 
true that lynchings are the most damaging aspect of American life 
in our work in the United Nations and our other relations with foreign 
countries. Deterrent federal legislation would certainly be valid 
under the treaty power if the Covenant be ratified. 


Let me say one thing more about the whole matter. The sub- 
ject we are dealing with is not local. (So spoke John Jay Chapman 
at Coatesville, Pennsylvania, one year after a lynching by burn- 
ing a Negro criminal alive. )* The act, to be sure, took place at 
Coatesville, and everyone looked to Coatesville to follow it up. 
Some months ago I asked a friend who lives not far from here 
something about this case, and about the expected prosecutions, 
and he replied to me: “It wasn’t in my county,” and that made 
me wonder whose county it was in. And it seemed to be in my 
county. I live on the Hudson River; but I knew that this great 
wickedness that happened in Coatesville is not the wickedness 
of Coatesville nor of today. It is the wickedness of all America 
and of three hundred years—the wickedness of the slave trade. 
All of us are tinctured by it. No special place, no special persons, 
are to blame. A nation cannot practise a course of inhuman crime 
- three hundred years and then suddenly throw off the effects 
of it.... 

The trouble has come down to us out of the past. The only 
reason that slavery is wrong is that it is cruel and makes men 
cruel and leaves them cruel. Someone may say that you and I 
cannot repent because we did not do the act. But we are involved 
in it. We are still looking on. 


The obvious difficulty with the position of the residual power 
school is that Congress would find it hard to draft a statute conferring 
on federal prosecutors and courts the power which is necessary to 
deal with instances of extreme brutality inside the states and at the 
same time limit the use of that power to emergencies. If the federal 





* Howe, JOHN JAY CHAPMAN AND His Letters, 474-475 (1937). 
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power to penalize state officials is clarified and extended to reach 
mobs and other substantial groups of private citizens, the natural 
course of draftsmanship would be to define the power broadly and 
entrust the Department of Justice with the discretion to employ its 
power only in outrageous situations. Yet that course gives rise to 
fears that the Department may acquire a very generous conception 
of the legitimate scope of its activities. We do not want states and 
local communities to forget that these are tasks which they ought 
to be facing as ‘heir grave responsibilities. Hence it is by no means 
easy for even the most thoughtful and disinterested person to say 
where the actual boundary line of federal protection ought to be 
fixed by Congress. Still, the constant watchfulness of Senators and 
Representatives over the behavior of the national government and 
their control of appropriations is a pretty strong check against abuses. 
The problem is not simple, but neither is it insuperable. 

Evidently, this residual power school differs from the five other 
schools previously described. They try to fix the boundary between 
state and federal functions so as to coincide with some statutory or 
constitutional line which is determined by technical rules of law; and 
they contemplate their chosen boundary as lasting for ever and ever. 
The members of the residual power school want the boundary fixed 
by an exercise of judgment so as to attain as fully as possible the basic 
purposes of the Covenant; and they expect the boundary to be re- 
located from time to time in the light of our own experience and our 
intercourse with other nations. 

This finishes my discussion of the ideal factor. Instead of a single 
best allocation of federal and state functions under the Covenant, 
there are six different solutions of what ought to be done. They all 
rest on the assumption that the members of a particular school will 
be able to have the line fixed in the way they wish. If this assumption 
be false, we had better learn how the allocation will in fact be made 
before we undertake to determine the proper wording of Article 43. 

The probability factor. The truth is that the boundary between 
state and federal functions will not be fixed by three or more members 
of any school of thought, as we have been assuming. I have already 
shown that, although the initiative will probably be taken by the 
State Department, the final decision about the boundary will be 
made by a majority vote in both Houses of Congress. Consequently, 
it is rather a waste of time to argue about the merits and threats of 
the six schools of thought or what a few federal officials may seek to 
do. The real question is—what is Congress likely to do? 

Hostile critics of the Covenant have predicted dire consequences 
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from it, by assuming that the legalistic school or the whole-hog school 
would be able to drive down an open road and deliver a big bundle 
of human rights into the hands of Washington bureaucrats and federal 
prosecutors. In fact the road would be jammed with Senators and 
Congressmen, who would quickly bring the bandwagon to a dead 
stop. Whenever the nation and the states are in conflict, Congress 
is much more likely to side with the states. The late Sir Wilmarth 
Lewis, long the Washington correspondent of the London Times, 
in an important article on the 150th anniversary of Congress in 1939, 
remarked that Congress is not really a national legislature like the 
British Parliament. It is a conference of diplomats from the forty- 
eight states. As in international gatherings, each member is at least 
as much concerned with the interests of the political area from which 
he comes as with the over-all purposes of the body in which he sits. 
It is common knowledge that almost every Senator and Representa- 
tive feels a tremendous obligation to stand up for the wishes and 
interests of his own state. 

This was cogently put with regard to a pending bill on human 
rights by Senator Johnston of South Carolina a year ago: 


I fully realize that my duties in the Senate should be for the 
best interest of the nation as a whole; however, my duties and 
obligations are to the people of South Carolina first of all... 
Having visited my home state last week, I found the people there 
most antagonistic to the legislation; therefore, I am declaring 
all-out war against this un-American proposal. 

Consequently, if the Covenant should lead to bills for depriving 
all the states of most of their existing control over human rights and 
for authorizing federal officials to come into any Senator’s state and 
take over, such bills would encounter bitter opposition in committee 
and on the floor. Whenever Congress has been asked to use its powers 
under the Fourteenth Amendment so as to put a limited area of civil 
rights under federal protection, we are all familiar with the filibuster- 
ing, stagnation in the House Rules Committee, and other delaying 
devices which soon consign the measure to the mortuary. Why should 
anybody expect that these devices will be abandoned after the Cove- 
nant is ratified? It will be just as easy to filibuster against an anti- 
lynching bill then as it is today. 

It is unsound to predict that the Covenant will bring about federal 
centralization of control over civil rights just because the years since 
1933 have seen Congress centralizing control over corporate securities, 
agriculture, labor and other economic affairs, and making liberal 





% AP dispatch in N.Y. Times, May 7, 1950, I, 53:1. 
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grants-in-aid to the states. Causes operate here which have no appli- 
cation to civil rights bills. (1) A large number of states have plenty 
of self-interest in getting large sums of cash at the expense of tax- 
payers living far away, and hence their Senators and Representatives 
act accordingly. But why should any state welcome the application 
of a civil rights law within its borders? Such a law brings in no cash, 
and subtracts from the freedom of state sheriffs and constables to 
do what they like. Senators and Representatives are well aware of 
this; and act accordingly. (2) Several of the comprehensive economic 
measures were passed during the greatest depression in our history 
when the states were helpless and turned to Washington as the only 
conceivable source of aid. Their Senators and Representatives recog- 
nized that Mr. Roosevelt had to take his own way of getting us out 
of a terrible disaster. But there is no comparable crisis which calls 
for civil rights laws and impels Congress to leave everything to Mr. 
Truman. (3) Many of the centralizing New Deal bills were backed 
by very powerful organizations like the AF of L, the CIO, and the 
various associations of farmers. By contrast, civil rights legislation 
has no powerful economic groups behind it. The most one can say 
is that it appeals to certain large racial minorities. Yet these minorities 
have hitherto failed completely to get anything out of Congress, 
despite promises in the platforms of both major parties and constant 
requests from the President. To sum up, the usual incentives to 
federal expansion are either absent or weak where civil liberties are 
involved. 

The members of the bogeyman school of thought are constantly 
talking about the insatiable thirst of Congress for federal power. Yet 
can they point to one real civil rights law which has been enacted 
by Congress since 1877 when Hayes pulled the army out of the South? 
How absurd, then, to expect a flood of federal legislation to be un- 
loosed by the Covenant! The real fear is not that Congress will do 
too much, but that it will do far too little or nothing at all. 

Keep these considerations in mind and take a second look at the 
six schools of thought on the distribution of state and federal powers 
under the Covenant. The whole picture changes. Only the first three 
schools have any chances of success for a long time to come. The 
states’ wrongs school, the bogeyman school, and the states’ respon- 
sibilities school draw the boundary after the Covenant at exactly the 
place where Congress has drawn it during many decades. I have yet 
to see any evidence that the Covenant will make a single Senator or 
Representative change his mind and push the boundary of federal 
power farther out than where he wants it now. The hopeless doom 
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of the legalistic school and the whole-hog school is plain. And the 
members of residual power school have little to hope for, except some 
possible activity under sections 241 and 242 of the Criminal Code. 

Finally, the actual situation in Congress is not likely to be affected 
by any choice of language for Article 43. The fate of fundamental 
human rights in the United States is not decided by a few carefully 
selected words in a basic document, but by the meaningless and 
endless words of filibustering Senators. No matter what Article 43 
says, the immediate prospect is that the boundary between federal 
and state functions under the Covenant will be fixed by Congress 
through inaction. Hence it will coincide with the present limit of 
federal laws about civil rights. For several years ahead, the only new 
legislation implementing the Covenant is likely to come from state 
legislatures. 

This does not mean that the probability factor will always block 
the effective protection of human rights in the United States. The 
ideal factor is not wholly futile. I have enough faith in democracy 
to believe that public opinion will eventually be influenced by the 
continuous search for what is best in human relations. In other con- 
nections, the boundary of federal power has eventually moved out- 
ward in response to a strong public need. For example, during the 
Civil War and the Spanish War, regiments in the national army were 
organized in each separate state and named accordingly. In World 
War I, this practice gave way to regional divisions. In the recent war, 
the urgencies of the combat wiped out all state and sectional lines. 
The risk of weakening local responsibility had to be run. It is equally 
possible that the demands of national good faith and human dignity 
will count for more in the long run than local pressures and doctrin- 
aire conceptions of the federal system, and that the persistent break- 
down of protection to fundamental freedoms in particular states 
will cease to be tolerated by Congress. I do not expect Congress to 
agree with either the legalistic school or the whole-hog school, but 
it may make the boundary of federal control over human rights cor- 
respond better with the exigencies of the situation. 

The members of the residual power school are right to this extent: 
the boundary will in fact be fixed by an exercise of judgment and 
not by constitutional law. However, the judgment of Congress is 
bound to be shaped by constituents’ wishes as well as by the purposes 
of the Covenant. 

What is the meaning of ‘‘in accordance with the constitutional proc- 
esses’? These words occur twice in the draft of Article 43, but since 
we are primarily interested in the extent of the powers of Congress, 
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it will suffice to examine the application to the United States of the 
phrase, ‘With respect to any articles of this Covenant which are 
determined in accordance with the constitutional processes of that 
State to be appropriate . . . for federal action . . .” 

In the ensuing discussion, I shall assume that this makes our 
“constitutional processes’? govern both the method of dividing 
Covenant provisions into federal and state piles, and the basic prin- 
ciple used in that allocation.” We have already considered the method 
and seen how it involves initial collaboration of the Executive and 
Congress, followed eventually by judicial review of the validity of 
allocations of Covenant provisions to the federal pile. Thus far we are 
surely complying with our “‘constitutional processes.’’ But what prin- 
ciple is to be applied by the State Department and Congress in their 
allocation, and by the judges in their reviewing when they decide 
whether or not Executive and Congress have put into the federal 
pile matters which belong there “in accordance with the constitu- 
tional processes’? So our next task is to find what “constitutional’’ 
means in this connection. 

This question is really two questions. The most obvious is whether 
the word includes only domestic processes or whether it also embraces 
what Congress can do under the treaty clauses. This I should like 
to defer, and try to answer a different question—lIs the phrase ‘‘con- 
stitutional processes’’ used in a strictly legal sense, or in a somewhat 
narrower political sense? 

The first sense would make these two words refer to the utmost 
limit of the federal powers which may be constitutionally exercised 
by Congress. In that event, the only portions of the Covenant which 
could be allocated to the states without a breach of faith are those 
which Congress and other federal organs are constitutionally unable 
to handle. In short, every act of allocation would raise a question 





2° Two more limited constructions are possible: (a) that “in accordance with 
the constitutional processes” governs only the preceding verb ‘‘determined,” 
i.e. only the method of allocation; or (b) that the phrase eg only the succeed- 
ing words “appropriate . . . for federal action,” i.e., only the basic principle of 
allocation. Construction (b) seems to me unwarranted. The corresponding para- 
graph of the earlier Commission draft of the Federal States article, infra note 29, 
did have that effect. It began: “In respect of Articles which the Federal Govern- 


ment regards as appropriate under its constitutional system . . . for federal 
action .. .”” There the reference to the Constitution plainly did not apply * “ 
this draft 


persons who would do the allocating. Hence hostile critics attack 
as excluding participation by our courts and giving the State Department a 
free hand. The change of wording in the U.S. draft was pretty lainly intended 
to remove this objection. By requiring the “processes” of determination to 
comply with the Constitution, it includes judicial review. Conceivably the new 
draft is a switch to construction (a). That would fail to specify the principle of 
allocation. Yet all the persons who do the allocating are bound to obey the 
Constitution. Consequently, the construction in the text is natural and probable. 
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of constitutional law. Secondly, on the contrary it is possible to inter- 
pret ‘constitutional’ to have somewhat the meaning which it would 
possess in a country without a written constitution. We are accus- 
tomed to that sense when we talk about the “constitutional history”’ 
of the United States. Then we refer to the customary activities of 
different branches of the Government, many of which are not likely 
to come before courts. For example, it is part of our ‘constitutional 
processes’’ in this sense that a presidential elector cannot vote ac- 
cording to his own individual judgment, but must simply register 
the wishes of those voters in his state who chose him. Yet no court 
could stop him if he wished to disregard his mandate, as James 
Russell Lowell refused to do in 1877 when he was asked to vote for 
Tilden although a Republican elector. 

Under the first interpretation, “constitutional processes’ will 
obligate the Executive and Congress, in allocating Covenant provi- 
sions, to put in the federal pile everything which lies within federal 
powers. under our Constitution (although the states will presumably 
have concurrent jurisdiction over many violations of human rights), 
so that they must fix the line by a determination of constitutional law 
at the outermost limit allowed by the words of the Constitution and 
the decisions of the United States Supreme Court. 

Under the second interpretation, the phrase will refer to the opera- 
tion of our federal system as a going concern and direct the Executive 
and Congress to fix the line somewhere inside the outermost constitu- 
tional limit by an exercise of judgment as to which matters can best 
be handled by federal authorities and which by state authorities. 
Kept in mind would be such practical considerations as the effective- 
ness of existing state protection of particular human rights, the 
probability of convictions for proposed new federal crimes, the like- 
lihood of more voluntary maintenance of fundamental freedoms in 
response to public opinion in the community if the federal government 
keeps hands off, and at the same time the wisdom (in certain serious 
situations) of sacrificing local responsibility for the sake of human 
dignity and good faith toward other nations. 

How do the views of the six schools of thought fit into these two 
interpretations? The legalistic school gets its will by the first inter- 
pretation which pledges the good faith of the nation that Congress 
will exhaust its constitutional powers over human rights, to the 
extent that Congress could validly legislate before the Covenant. 
And the whole-hog school would be in accord with this first inter- 
pretation. However, it is wholly inconsistent with the views of the 
four other schools. Since it requires Congress to enact all the civil 
rights laws it can, up to a limit much beyond existing statutes of 
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this sort, it would be a bad breach of good faith for Congress to do 
nothing as is desired by the states’ wrongs school, the bogeyman 
school, and the states’ responsibilities school. And the residual power 
school would also fall short of our international obligations, since it 
wishes to have some matters within Congressional power left ex- 
clusively to the states on grounds of wisdom. 

On the other hand, the residual power school can ask nothing 
better than the second interpretation. And even the three schools 
which want the boundary to coincide with the limits of existing 
federal legislation might be willing to accept this interpretation as 
satisfactory. They might say that a wise exercise of judgment leads 
to the conclusion that the boundary of federal control under the 
Covenant stay just where it is now. 

My conclusion is that the allocation under Article 43 ought to be 
made by an exercise of judgment and not merely on grounds of 
constitutional law. A very strong reason for thus rejecting the first 
or legal interpretation of “constitutional process’’ is that it has no 
relation to reality. My discussion of the probability factor?’ shows 
that the allocation will in fact be made by an exercise of judgment, 
mainly on the part of Congress. Congress is not going to exhaust its 
constitutional powers over civil rights for years ahead, not even for 
domestic purposes. If the American draft for Article 43 means Con- 
gress is to do as much as that, then the United States will be making 
promises which we know we shall never live up to. But it seems more 
sensible to assume that the American delegate and her legal staff, 
who made this draft, were honest people. They thought they were 
promising something with a good chance of performance. Therefore, 
their draft should be construed accordingly and not in a sense which 
could lead only to disgraceful non-performance. 

Turning to strictly textual considerations, I think that the word 
“appropriate” points toward the interpretation advocated here. In 
deciding what is appropriate or proper, one would naturally take 
into consideration questions of desirability and effectiveness as well 
as technical legal rules. Moreover, the use of “constitutional proc- 
esses’’ instead of “‘constitution’’ indicates recognition of an operative 
governmental set-up and not simply a written document. Contrast 
the Indian proposal of 1949 for clause (a) :?8 


In respect of any articles of the Covenant, the implementation ™ 
of which is, under the constitution of the federation, wholly or in 
part within federal jurisdiction, the obligations of the federal gov- 


27 Supra pages 641-644. 
28 Report of Fifth Session of Human Rights Commission, UN Document 
E/1371 (June 23, 1949) 42 (emphasis supplied). 
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ernment shall, to that extent, be the same as those of parties 
which are not federal states. 


The adoption of the Indian proposal would force this country into 
a duty to exhaust federal powers on behalf of human rights, which 
would be bound to produce all sorts of trouble. An earlier draft of 
1948 by the Commission itself spoke of what is appropriate ‘‘under 
its constitutional system’’?® which is less objectionable than the Indian 
proposal, but somewhat ambiguous and still capable of a rigid inter- 
pretation. It is natural to suppose that our State Department sub- 
stituted “constitutional processes’ for “constitutional system’’ in 
order to make it plain that room was left for the exercise of judgment, 
which is an indispensable element in the business of governing. 

Finally, a strictly legal interpretation of “constitutional’’ would 
lead to wasteful duplication, by pledging Congress to pass laws to 
deal with many human rights situations which the states now handle 
very well. Several states might then repeal existing effective laws 
safeguarding human rights or stop enforcing them, because of feeling 
that these particular tasks had been taken over by the federal govern- 
ment. Such a result would clearly be undesirable. 


As I said before,*° what an important document ought to mean 
does have considerable bearing on the question of what it does mean. 
When language admits of an unworkable construction with mis- 
chievous results and also of a workable construction which better 
serves the basic purposes of the document, then there is a good deal 
to be said for choosing the latter. If the Covenant were self-executing, 
the strictly legal interpretation of ‘constitutional’? might be more 
plausible although it would produce a tremendous tangle in our law. 
It might conceivably put all the provisions in the Covenant into the 
federal pile,** although I doubt if any court would take such an ex- 


29 Report of Third Session of Human Rights Commission, UN Document 
E/800 (June 28, 1948) 34. 

3° Supra page 624. 

1 Such is the extreme interpretation of Article 43 in 1950 Report oF THE 
AMERICAN Bar AssociaTIOn COMMITTEE FOR PEACE AND Law TurouGH UNITED 
Nations 45-51 (Sept. 1, 1950). To a considerable extent, it seems to rest on the 
view that the Covenant is necessarily self-executing; that view is contrary to 
my basic assumption in this inquiry. 1951 Wis. L. Rev. at 395-399. 

Perhaps the following language about Article 43 in the Report (pp. 48-50) is 
meant to apply although the Covenant is not self-executing. It contends that 
everything in the Covenant is “appropriate . . . for federal action’”’ under para- 

aph (a), and therefore paragraph (b) is completely meaningless for the United 

tates. The clauses I italicize are, in my opiniun, unsound for reasons stated below. 

“The intent [of the Covenant] is to cover individuals and territory subject to 
the laws of the United States. By constitutional processes Congress has the sole 

wer of legislation; the states are deprived of the power to act. The states of the 

nited States have absolutely no power over international or foreign relations and 
affairs. It is idle to speak of referring such matters to states of United States 
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treme view; the State Department must have intended something 
to go into the state pile when our officials took so much pains to 
draft paragraph (b) in Article 43 on what is “appropriate . . . for 
action by the constituent states...’ As in construing wills and 
statutes, every provision in the Covenant should, if possible, be 
given an effective meaning and not treated as futile ink-marks on 
paper. At all events, the extreme view just combated is wholly in- 
consistent with my basic assumption in this inquiry, that the Cove- 
nant will not be self-executing.** Hence the Covenant contemplates 
a considerable amount of legislative activity in order to implement 
its provisions. Naturally, the legislative activity in a federal nation 
is likely to be conducted in the way in which statutes are ordinarily 


which have no power to act or to object. New York or California cannot say that the 
provisions of a ratified and approved treaty are not the law of those states... . 

“By constitutional process Congress is endowed with the sole power to enact 
treaty law under a valid treaty with no other constitutional basis or authority 
whatsoever. Therefore the obligation of the federal government of the United States 
under (a) above is the same as those of parties which are not Federal States. The 
provisions of (b) have no application whatsoever because by constitutional processes 
the federal government has full power to legislate and the states of the United 
States have no power to legislate on the subjects of the Covenant on Human Rights 
if ratified and approved.” 

The unsoundness of the italicized words lies in their assumption that the 
states have no constitutional power to enact legislation pursuant to a treaty, 
as contemplated in paragraph (b) of Article 43. 

Unquestionably the following propositions are true: (1) Congress can legislate 
to carry out treaties. Infra notes 34, 35. (2) If the treaty calls for implementing 
legislation without mentioning who is to enact it, federal legislation is presumably 
intended. (3) The states cannot validly enact statutes which are inconsistent 
with a treaty or with implementing federal legislation. U.S. Const., Art. VI. 
However, it by no means follows from those three propositions that the American 
draftsmen of Article 43 were writing futile nonsense. 

Although the states cannot make treaties, they can affect foreign affairs and 
relations validly in considerable areas where they do not conflict with either a 
treaty or an Act of Congress. For example, they can promote the right to life of 
aliens by police protection and murder trials. If the states can promote human 
rights without a treaty, they should be equally able to do so when a treaty ex- 
pressly calls for some state protection, and when the federal government transmits 
certain matters to the state governments with a recommendation for state legi 
lation. That is what Article 43(b) provides, and nothing in the Constitution for- 
bids the nation to make this kind of treaty. No doubt, treaties usually contem- 
plate federal legislation, but if it be wise to call for state legislation, the hands of 
the President and the Senate are not tied. Nor are the states interfering with 
Congress as a whole, for I have shown how Congress will participate in the 
processes of allocating certain matters to the states. 

Therefore, no constitutional obstacle invalidates state legislation to enforce 
rights in the Covenant. How about state refusal to legislate in response to the 
favorable recommendation? A state may validly impair human rights of aliens 
now. Thus the state may fail to prosecute rioters who kill aliens, or act affiirma- 
tively to limit landowning by aliens. Such inaction or action is valid so long as 
it is not inconsistent with a treaty with a single country. Supra note 23; Terrace 
v. Thompson, 263 U.S. 197 (1923). The situation is just the same under the 
Covenant. If a particular Covenant provision be allocated to the states and 
some state does nothing, this is exactly what Article 43(b) of the treaty permits 
the state to do, regrettable as it may be. 


2 Quoted supra page 624. 
%3 See my preceding article, 1951 Wis. L. Rev. at 395. 
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made. Although legislators do pay some attention to constitutional 
principles, they proceed mainly by an exercise of judgment with a 
regard to what is needed and what can be expected tc succeed. This 
attitude is just as well suited to the tasks of allocation under Article 
43 as to the actual drafting of a statute. 

Having thus decided that “constitutional processes’’ involves an 
exercise of judgment about governing and not just a demarcation 
of the outermost limit of constitutional powers, I now turn to the 
other question about this same phrase: whether it excludes or includes 
the processes of treaty-making and carrying out treaties. There are 
two choices: (a) The words “constitutional processes’ can be given 
a narrow construction so that the federal power under the Covenant 
corresponds with what Congress can do about human rights by way 
of purely domestic legislation, and the rest must continue to be left 
to the states. (b) These words may be given a wide construction so 
as to cover everything which Congress can do under our Constitution, 
of which the treaty clauses are just as much a part as the Interstate 
Commerce Clause and the Fourteenth Amendment. To be concrete, 
suppose that it is thought desirable to prevent some flagrant violation 
of human rights with which Congress could not deal before the Cove- 
nant; does Article 43 allow Congress to legislate against such viola- 
tions in reliance on the treaty-making power? For example, would 
it be valid to make mob violence against foreigners a federal crime? 

On behalf of the narrow construction, it can be argued that the 
Covenant should not change the sort of division between federal and 
state powers which a country like the United States would make for 
purely domestic purposes. Instead, the internal scheme ought to be 
treated as a framework for the human rights guaranteed by the 
Covenant. This does not mean that the draftsmen intended to freeze 
the line exactly where it is under existing legislation. Obviously, the 
purposes of the Covenant were to be carried out by the enactment of 
whatever new statutes, state or federal, would take care of human 
rights which are now unprotected. However, it is going a good deal 
farther than that to make the Covenant automatically expand the 
powers of the United States government, which is the result of the 
wide construction. 

This position was more persuasive to me while Article 43 was 
drafted to read “under its constitutional system” since this might 
mean our domestic system. The substitution of ‘in accordance with 
the constitutional processes’’ weakens the argument for a narrow 
interpretation. Undoubtedly, what is done by Congress in legislating 
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to carry out treaties is part of our ‘constitutional processes,’’ as 
Missouri v. Holland™ and other decisions*® make abundantly plain. 

Furthermore, a strong argument for the wide interpretation can 
be found in my discussion of the residual power school of thought.* 
Some use of the treaty power may be the only way in which we can 
do away with flagrant violations of human rights by private persons, 
which interfere very seriously with the success of our foreign policy 
and also impair loyalty at home by making many of our citizens 
bitterly resentful. 

My conclusion on this question is in favor of the wide interpreta- 
tion of “constitutional processes.’’ Putting together my answers to 
both questions about this phrase, I think it means that the Executive 
and Congress, in allocating Covenant provisions to the federal pile, 
can exercise their judgment as to what matters can best be handled 
by federal authorities rather than by the states, and can exercise 
it inside the whole area of the constitutional powers of the national 
government, regardless of the particular clauses which confer those 
powers. So long as the ‘‘processes” are part of the Constitution, they 
are available whenever it seems wise to use them in order to perform 
the promise of the Covenant that the United States will ensure 
fundamental human rights to all persons within the nation. 

In order to evaluate the consequences of this conclusion as possibly 
causing an undesirable multiplication of federal laws about human 
rights, it will be well to deal with a topic which has been hitherto 
postponed—the part which the courts will play in locating the bound- 
ary between federal and state powers to enforce the Covenant. 

What can the courts do under Article 43? Although, as already ex- 
plained,*” our courts will be unable to participate in the initial tasks 
of allocating Covenant provisions to the federal pile and the state 
pile, drafting bills for Congress, and transmitting to the states pro- 
visions appropriate for state action, the courts will necessarily come 
in at a later stage, when litigation arises under some federal statute 
about human rights which was enacted by Congress for the purpose of 
carrying out our obligations under the Covenant. Such judicial review 
is part of our “constitutional processes.’’ Therefore, the usual power 
of judges to pass on the validity of legislation is not impaired by the 
Covenant. It would be constitutionally impossible for the President 

4 252 U.S. 416 (1920), discussed in my preceding article, 1951 Wis. L. Rev. 


at 429-433. 
% Especially important is United States v. Pink, 315 U.S. 203, 230-234 (1942) 


% Supra pages 637-641. 
37 Supra page 626. 
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and the Senate to bargain away this power of the courts, and nothing 
in the Covenant purports to make such a preposterous bargain. On 
the contrary, this power is plainly continued by the American draft 
for Article 43. 

Thus the Supreme Court will have the last word on the question 
whether the implementation of a particular Covenant provision by 
a federal civil rights law is “in accordance with [our] constitutional 
processes.’’ For example, it will eventually decide whether the Con- 
stitution gives Congress power to protect the right to life (in Article 
3) by a penal statute against lynching. 

The answer to such a question will mainly depend on whether the 
Supreme Court adopts the narrow interpretation of “constitutional 
processes’’ in Article 43 to include only the domestic powers of Con- 
gress or the wide interpretation which makes the phrase cover, in 
addition, the power of Congress to carry out treaties. 

If the Court favors the narrow interpretation (contrary to my 
view), then any federal civil rights law which it would hold unconsti- 
tutional today without any treaty will be just as void after the ratifi- 
cation of the Covenant. It will then be useless to argue to the Court 
that such an Act of Congress might conceivably be valid under the 
treaty power. The trouble is that this treaty does not authorize this 
statute. By hypothesis, Article 43 calls for no federal legislation 
outside the domestic powers of Congress. It is not enough that a 
statute purports to draw its strength from an existing treaty. For 
example, the migratory bird treaty between the United States and 
Canada would not have helped an Act of Congress making it a crime 
to kill deer out of season. 

If, on the contrary, the Court agrees with my wide interpretation 
of “constitutional processes’’ as embracing everything that Congress 
can do under all the clauses of the Constitution, then the Court will 
uphold the constitutionality of virtually any legislation which Con- 
gress may, in the exercise of its judgment, choose to enact in order to 
implement the Covenant. This necessarily follows from the demon- 
stration in my earlier article that all the human rights defined in 
the Covenant can be validly protected by Congress, most of them 
under its domestic powers** and the rest under its treaty power as 
expounded by Justice Holmes in Missouri v. Holland.*® 

Still, there is no cause for alarm. It does not make much practical 





38 The extent to which the Covenant coincides with the domestic powers of 
Congress is shown in my preceding article, 1951 Wis. L. Rev. at 400-412. 

# 252 U.S. 416 (1920), discussed in my preceding article, 1951 Wis. L. Rev. 
at 429-433. The provisions of the Covenant which fall outside the domestic 
powers of Congress are summarized at 411-412. 
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difference whether or not judges are theoretically able to nullify 
Acts of Congress which go beyond its domestic powers in order to 
implement the Covenant. In any event, the Supreme Court will not 
seriously interfere with whatever Congress decides to do for the pro- 
tection of human rights. Its power to upset Acts of Congress has been 
used only twice in the last fourteen years.*® 

Moreover, declaring statutes unconstitutional is a much smaller 
contribution to the proper operation of federal legislation than the 
judicial work of construing valid statutes. The recent history of the 
Supreme Court shows little controversy about what the Constitution 
requires, but the Justices debate a great deal as to what some Act 
of Congress requires. In the end, as John Chipman Gray pointed out, 
a statute is likely to mean what a court says it means.“! Any new civil 
rights laws will be subjected to the same process. Another significant 
point in the interpretation of civil rights laws is, iat the Constitution 
does come into play indirectly. As the Screws case shows,* the words 
of the statute are viewed against the constitutional background. 

Finally, no matter how little courts can do to upset statutes im- 
plementing the Covenant and no matter how Article 43 is framed, 
the stoutest barrier against a flood of federal civil rights laws is 
Congress itself. The constant warnings of the opponents of the Cove- 
nant that it will impose on us ‘‘a completely dominant federal state’ 
are based on the utterly erroneous assumption that Congress will 
in fact legislate about all the rights in the Covenant if the treaty 
power allows it to do so. On the contrary, the zeal of Senators and 
Representatives on behalf of their respective states, which has always 
slowed up civil rights laws under the domestic powers of Congress, 
will operate with equal force after the Covenant is ratified. The 
extent of federal enforcement of the Covenant will then depend on 
the allocation of Covenant provisions to the federal pile, a process in 
which Congress is sure to share, and on the subsequent willingness 
of Congress to enact laws to carry out those provisions. My discussion 
of the probability factor“ shows how unlikely Congress is to run wild 
at either of these essential stages. Contrast the strength of this politi- 
cal control with the limited nature of judicial control. It prevents a 
statute from being enacted at all, instead of operating sporadically 
after it has been regarded as law, perhaps for several years. In any 

© Tot v. United States, 319 U.S. 463 (1943); United States v. Lovett, 328 
U.S. 303 (1946). 

“t Gray, NATURE AND SOURCES OF THE Law 177-178 (2d ed. 1921). 

# 325 U.S. 91 (1945), discussed in 1951 Wis. L. Rev. at 414-421. 

481950 Report, cited supra note 31, at 50. 

“ Supra pages 641-644. 
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event, judges will not be able to upset any statutes enforcing the 
Covenant if they fall within the large area of the domestic powers 
of Congress, and they cannot review the wisdom of what Congress 
may do. Their restraint will be confined at most to a few issues of 
unconstitutionality. Yet Senators and Representatives from objecting 
states can fight a civil rights bill all down the line. It may be undoubt- 
edly constitutional, but that does not hamper them. They can de- 
nounce it and block it on the ground that it is undesirable or unwork- 
able or for any other reason, good or bad. Look at the evidence. For 
every civil rights law killed by the courts, a dozen have been strangled 
at birth in Congress. 

So long as public opinion tolerates the delaying tactics in Congress 
which are now so successful, there is little sense in worrying about 
what judges can do to prevent Congress from using the Covenant 
as an excuse for running wild. My conclusion is that Article 43 does 
not really reduce the present activities of our courts. They will go 
on doing pretty much what they do now with regard to human rights. 

If, however, public opinion should turn against these delaying 
tactics and force Congress to abandon them, and if some new civil 
rights laws are consequently enacted, the present and foreseeable 
composition of the Supreme Court makes it probable that a majority 
will support whatever Congress does. If with the lapse of years Con- 
gress should decide to legislate beyond its domestic powers, this 
new attitude will occur as a reflection of a marked alteration of public 
opinion in the nation at large. It will mean that the states’ wrongs 
school and the bogeyman school are losing supporters while members 
of the states’ responsibilities school are shifting over to favor the 
exercise of a residual federal power in outrageous situations. Suppose 
that no Covenant existed, but that the same marked change of public 
opinion took place. It would still be reflected in Congress and produce 
a wider scope of civil rights laws. In that event, those laws would prob- 
ably be upheld by the Supreme Court without invoking the treaty 
clauses, because the Court would also reflect the assumed marked 
change in public opinion. For example, suppose that private persons 
are frightening and killing Negroes, while state officials sit by and do 
nothing. Without any Covenant, Congress makes such conduct a 
federal crime. Old decisions would have to be overruled to sustain 
federal convictions, but such a course is conceivable. The Court might 
adopt the argument of Senator Frelinghuysen of New Jersey in 
1871:“ 





“ Biddle, Civil Rights and the Federal Law, in Sareauarpine Crvit Liserty 
Topay 124 (1945). See 1951 Wis. L. Rev. at 420. 
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A State denies equal protection whenever it fails to give it. Deny- 
ing includes inaction as well as action. A state denies protection 
as effectually by not executing as by not making laws. 


In short, the Covenant will not produce far-reaching federal civil 
rights laws while Congress retains its present temper; and if that 
temper alters, the lack of a Covenant will not prevent such laws from 
being enacted and held valid. 

Reservations. Pressure may be brought on the Senate to make 
Article 43 more specific by a reservation which would confine federal 
enforcement of the Covenant inside the domestic powers of Congress.“ 
Such pressure should be firmly resisted. It would indeed be contempt- 
ible for this nation to dissent from an article in the Covenant which 
was entirely drafted by our own government. Moreover, if ratifica- 
tion by the United States is to be accomplished by reservations, 
several other countries will be equally justified in making their pet 
reservations, and the result will be a confusing mess. Clean-cut 
ratifications of the Covenant by all the nations which adopt it are 
very desirable. There will be trouble enough from the fact that a good 
many countries will stay out entirely. 

Resumé. The United States draft for Article 43 accomplishes 
satisfactorily its two-fold purpose of placing suitable limits on the 
international obligations of our federal government and leaving proper 
scope for state action. 

CONCLUSIONS 


Our long inquiry has come to an end and produced the following 
answers to the three main questions propounded early in its course :*7 

1. To a very large extent, the human rights in the Covenant can 
now be constitutionally protected by Congress under its domestic 
powers; but there are some matters which only the states can handle 
in the absence of a treaty. 

2. If there were no article on Federal States in the Covenant, all 
of its provisions could be validly implemented by Congress, and the 





“ This was probably the effect intended by the Senate for the reservation 
adopted by the Senate on August, 28, 1950, while ratifying the Charter of the 
Organization of American States: . that none of its provisions shall be con- 
sidered as enlarging the a of the Federal Government of the United States 
or limiting the powers of the several States of the Federal Union with respect to 
any matters recognized ae the Constitution as being within the reserved 

wers of the several States.” 81st Cong., 2d Sess., Senate Exec. Report No. 15, 

harter of the Organization of American States, Report of a on Foreign 
Relations (Aug. 24, 1950) 12; 96 Cone. Rec. 13808 (Aug. 28, 1950). The other 
parties to the treaty were much dissatisfied by our action. "The effect of the 
reservation is ambiguous because treaty powers are not “within the reserved 
powers of the several States.’”’ See 1951 Wis. L. Rev. at 432-433. 


47 See 1951 Wis. L. Rev. at 399. 
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good faith of the United States would be pledged to enact such federal 
legislation. This promise would be unwise and would not be per- 
formed. Therefore, the Covenant should include an article on Federal 
States. 

3. The United States draft for this article in the Covenant (43) 
is well suited to attain the right adjustment between the important 
interests of our forty-eight states and the obligation of our govern- 
ment under the Charter of the United Nations “‘to promote universal 
respect for, and observance of human rights and freedoms.’’** 

The boundary between Congressional implementation of the 
Covenant and state implementation should not be a precise and rigid 
line. Its general nature is sufficiently indicated by the draftsmen. 
The rest may safely be left to the Executive and Congress and to 
time and experience, with the Supreme Court inevitably having the 
last word. Solvitur in ambulando should be our guiding principle. 
Just now there are at least six schools of thought about the desirable 
scope of federal civil rights laws. It would be a grievous mistake to 
let any one of these schools dictate the effect of the Covenant, which 
is intended to last a long time. During that long time as a consequence 
of many factors including the educational influence of the Covenant 
itself and of the Declaration, the thoughts of private citizens are 
bound to be reshaped. In turn, the thoughts and decisions of Congress- 
men and judges will change. Instead of trying today to fix the outer 
limit of federal civil rights laws with everlasting exactness, it is 
wiser to let that limit be determined by a constant exercise of judg- 
ment down the years. 





48 See 1951 Wis. L. Rev. at 392, note 4. 











Comments 
ANTI-TRUST LAW IN WISCONSIN 


HIsToRICcCAL DEVELOPMENT 


The statutory law respecting the preservation of competition in 
Wisconsin commercial life had its genesis in the violent public out- 
cry against the growth of trusts and monopolies at the close of the 
19th century. Several states had already enacted “‘anti-trust’’ laws,! 
and Congress in 1890 had directed the federal power against com- 
binations which had grown beyond the ability of individual states to 
control.? As is frequently the case, the federal law was followed by 
analogous state statutes. Among them was the act adopted by the 
Wisconsin legislature in 1893 ‘‘to protect trade and commerce against 
unlawful trusts and monopolies.’’* 


The Original Law and Early Modifications 
The heart of the 1893 law was contained in Sections 1 and 2. Sec- 
tion 1 repeated almost verbatim the first line of Section 1 of the Sher- 
man Act: 
Every contract or combination in the nature of a trust or con- 
spiracy in restraint of trade or commerce, is hereby declared 
illegal. 
It did not, however, as the Sherman Act did, provide that persons 
making such contracts or participating in conspiracies should be 
guilty of any offence or provide a penalty for such conduct. 
Section 2, similar to Section 2 of the Sherman Act, declared that 
any person who 
. .. Shall monopolize, or attempt to monopolize, or combine, or 
conspire with any other person or persons to monopolize any part 
of the trade or commerce in this state, shall be deemed guilty of 
violating the provisions of this act .... 
Fines of $50 to $3000 were provided. Imprisonment for violation was 
not employed as a sanction, differing from the federal counterpart. 
Section 3 conferred jurisdiction on the circuit courts to restrain 
and prevent violations of the act. District attorneys were directed 





1 MaRKETING Laws Survey, State AntiTRusT Laws (1940). 

2? The Sherman Anti-Trust Act, 26 Stat. 209 (1890), as amended, 15 U.S.C. 
§ 1 et seg. (1946). 

3 Wis. Laws 1893, c. 219. 
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to institute proceedings for this purpose, “upon the advice of the 
attorney-general, who may appear as Counsel.’’ Proceedings were to 
be initiated by information or complaint in the usual manner, and 
the courts were directed to proceed with the hearing and determina- 
tion of the case “as soon as may be, in accordance with its rules and 
practice.’’ The courts were authorized to issue pendente lite injunctions 
in their discretion. In large part this section paralleled Section 4 of the 
Sherman Act. 

Private suits for commercial injuries sustained by reason of conduct 
forbidden by the anti-trust act were authorized by Section 5. The 
triple damage recovery allowed under Section 7 of the federal law 
was not copied, judgment being authorized only for the actual dam- 
ages sustained and costs of the action. 

The state was empowered to hold discovery examinations after the 
commencement of an anti-trust suit; testimony could be compelled 
by a subpoena duces tecum, and refusal to testify subjected a defend- 
ant not.only to contempt penalties but to immediate adverse judg- 
ment in the court’s discretion. 

The Sherman Act provision (Section 6) for forfeiture to the govern- 
ment of property owned under a contract in restraint of trade, or by 
a combination in such restraint, was not followed in the Wisconsin act. 

Exemption from the Wisconsin anti-trust act was given to labor 
organizations and “organizations intended to legitimately promote 
the interests of trade, commerce or manufacturing”’ in Section 9. 

The revision of the statutes in 1898‘ made a material change in 
Section 2 of the law of 1893. Where that section had forbidden 
monopolization by any person, alone or in concert, the revision made 
combination with others an essential factor in the conduct declared 
unlawful.§ 

Some significance might also be attached to the rewording of that 
section to substitute the milder phrase “shall forfeit for each such 
offense’’ for “‘shall be deemed guilty of violating the provisions of this 
act.”’ An intent to keep proceedings under the anti-trust laws in the 
nature of civil rather than criminal actions seems evident. 

Restraint of trade and monopoly in the late 19th century was prin- 
cipally associated with fear of the enormous concentration of capital 
in the hands of a few individuals and corporations, ‘controlling, for 
their own profit and advantage exclusively, the entire business of 
the country, including the production and sale of the necessaries of 





( ‘ = 1893 law was placed as rearranged and revised into Wis. Star. §§ 1747e-h 
1898). 


§ Wis. Stat. § 1747e (1898). 
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life.”’"® Corporations were creatures of the state; their life was not 
within the federal reach and the Sherman Act could do nothing to 
destroy them directly. Agitation to end the existence of corporate 
monopolies and combinations in restraint of trade produced a Wis- 
consin law directly so aimed. Section 1 of Chapter 357, Laws of 1897, 
prohibited domestic corporations 


... from entering into any combination, conspiracy, trust, pool, 
agreement or contract, intended to restrain or prevent competi- 
tion in the supply or price of any article or commodity in general 
use in this state, or constituting a subject of trade or commerce 
therein, or to control the price of any such article or commodity, 
to regulate or fix the price thereof, to limit or fix the amount or 
quantity thereof to be manufactured, mined, produced or sold 
in this state, or to fix any standard or figure by which its price to 
the public shal] be in any manner controlled or established. 


The attorney general was directed to conduct an investigation by 
means of inquiries directed to any corporation which he had reason 
to believe was violating Section 1. Failure to answer such inquiries 
worked a forfeiture of the corporate charter, and the attorney general 
was directed to bring an action to declare such penalty. 

Section 4 of this act affected investigatory and discovery pro- 
ceedings under both the 1893 law and the instant act. It abolished 
the constitutional privilege against self-incrimination in any inquiry 
or in any case or trial growing out of the anti-trust laws, and sub- 
stituted immunity from prosecution or penalty therefor. Corpora- 
tions, however, might still have their charters annulled. 


Years of Increased Anti-Trust Activity 


The “trust-busting’”’ campaign of President Theodore Roosevelt 
at the turn of the century was paralleled in the state of Wisconsin 
by the denunciations of monopolies and demands for more effective 
statutory control made by Governor LaFollette. The aim, he said, 
should be “not the destruction of large corporations, conducting large 
operations in a legitimate manner, but the suppression of those which 
are organized as monopolies and conducted in restraint of trade.’’ He 
condemned the existing statutes as “of little or no value.’’ In response 
to his urgings’ the corporation anti-trust laws passed in 1897 were 
amended in 1905.* The principal accomplishments were three: (1) 
the anti-competitive conduct formerly proscribed without penalty 
ou by Justice Harlan in Standard Oil Co. v. United States, 221 U.S. 1 

7 Message from Governor LaFollette to the legislature, Wis, Ass’y J. 87 (1905). 

8 Wis. Laws 1905, c. 507, § 7, 8. 
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was made punishable by mandatory forfeiture of the offending cor- 
poration’s charter;® (2) the attorney general was directed to bring 
an action for such forfeiture when he was satisfied that there had 
been a violation;!® and (3) to aid in detecting unlawful conduct, the 
officers of corporations were required to append to their annual 
statements filed with the secretary of state an affidavit “fully stating 
the facts in regard to the matters specified in this section.’’" 

At the same time like prohibitions were enacted to apply to foreign 
corporations doing business in the state, with cancellation of its 
license to do such business as a penalty for violations.’ The replace- 
ment of the privilege against self-incrimination by immunity from 
prosecution was adopted by reference to the law regarding domestic 
corporations. 

Encouragement of private action to combat combinations which 
were in restraint of trade or otherwise prohibited by the general 
anti-trust laws or by those especially relating to corporations, was 
attempted in 1917." It was declared that all contracts made by any 
person or firm, etc., while a member of such a combination, and which 
are founded upon, the result of, grow out of, or are connected with 
any violation of the anti-trust prohibition, either directly or indi- 
rectly, shall be void. No recovery may be had thereon “‘by or for’’ 
the violators, and payments already made are recoverable in an action 
brought within six years from the making of the contract. 

A distinct advancement in making the anti-trust laws enforceable 
was achieved by the authorization of inquisitorial proceedings under 
oath and before trial on five days notice whenever the attorney general 
has reason to believe there has been a violation of the general anti- 
trust laws or of the law providing for annulment of the charter of a 
domestic corporation.’* The scope of inquiry permitted was very 
broad, and the court commissioner sitting at such proceeding was 
empowered to punish failure to answer fully and completely as for 
contempt. 

Underlying the 1917 laws was public resentment at price gouging 
in the sale of food products. It was thought that the summary nature 
of the discovery proceedings would enable the attorney general to 

* Wis. Laws 1905, c. 507, § 7. 

10 Wis. Laws 1905, c. 507, § 8. 

11 See note 9 supra. 

12 Wis. Laws 1905, c. 506, § 2. 

13 Wis. Laws 1917, c. 646, § 2. 

1 Thid. 

% The power to punish for contempt was taken from the court commissioner 


by Wis. Laws 1945, c. 34, § 8. May a court commissioner be given such power, 
constitutionally? 
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procure evidence of illegal conspiracies and monopolistic practices 
before such evidence could be hidden or destroyed by suspected 
offenders.'* 

To the general exemption from the anti-trust laws afforded labor 
and trade groups by Chapter 219, Section 9, of the Laws of 1893, the 
1919 legislature added certain new groups. These were principally 
the mutual-help agricultural and horticultural organizations,!? and 
cooperative marketing associations of farmers, dairymen, and gar- 
deners.’* The protection given labor groups was further elaborated, 
and anti-injunction provisions similar to those of the Clayton Act?® 
adopted.° Collective bargaining for the benefit of individual members 
was expressly sanctioned for associations of laborers and for associa- 
tions of producers of agricultural commodities.”! 

The rapid growth of trade associations nationally in the period 
from 1912-1920, based upon advocacy of free interchange of price 
and production data, and encouraged by the War Industries Board of 
1918, created intensified problems for enforcement of the Sherman 
Act in the early 1920’s.*? The feeling that more vigorous prosecution 
of anti-monopoly laws and tighter laws were needed in Wisconsin 
led to the passage of amendments to strengthen the existing statutes.” 

The heart of the general anti-trust laws, originally Sections 1 and 
2 of the 1893 act, was given force and elaborated so as to define, as a 
restraint of trade, 


every combination . . . or contract intended to restrain or prevent 
competition in the supply or price of any article or commodity 
in general use in this state . . . [etc. as in Wis. Laws 1897, c. 357 
§ 1, shown at page 659, this comment]. 


Furthermore, 


Every person, corporation, copartnership, trustee or association 
who shall either as principal or agent become a party to any con- 
tract, combination, conspiracy, trust, pool or agreement herein 
declared unlawful or declared to be in restraint of trade, or who 
shall combine or conspire with any other person . . . to monopolize 
or attempt to monopolize any part of the trade or commerce in 


16 Milwaukee Daily News, June 20, 1917. 

17 Wis. Laws 1919, c. 211, § 1. 

18 Wis. Laws 1919, c. 278. 

19 Section 20 of the Act of Oct. 15, 1914, c. 323, 38 Strat. 730 (1914), 29 U.S.C. 
§ 52 (1946). 

20 Wis. Laws 1919, c. 211, § 2. 

1 Wis. Laws 1919, c. 399. 

22 TIpPETTS AND LIVERMORE, BusINESS ORGANIZATION AND PuBLic CoNTROL 
441 et seg. (2d ed. 1941). 
23 Wis. Laws 1921, c. 458. 
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this state shall forfeit for each such offense not less than one 
hundred dollars nor more than five thousand dollars. Any such 
person, corporation, copartnership, trustee or association shall 
also be liable to any person transacting or doing business in 
this state for all damages he may sustain by reason of the doing 
of anything forbidden by this section. 


For the first time, too, it was expressly made the duty of the 
attorney general to enforce the general prohibitions and to sue for 
recovery of the forfeitures provided for. The sections dealing with 
annulment of charters and ouster of corporations already directed 
the attorney general to enforce such provisions, and the original 
(1893) provision for injunctive relief directed district attorneys to 
sue therefore “‘on advice of the attorney general.’’ Taking ali of these 
provisions together, complete responsibility for anti-trust enforce- 
ment was delegated to the state officer. 

Criminal penalties were provided in 1923” for persons violating, or 
advising, aiding or abetting violations of the anti-trust provisions 
discussed above. Officers, directors and agents of corporations were 
expressly included.” 


Recent Developments 


In 1947 the legislature added to the anti-trust laws a definition of 
“article or commodity in general use’’ to include newspapers, maga- 
zines, periodicals, and advertising, including radio advertising.?” More 
significant, however, was the creation of an anti-trust division in the 
attorney general’s office.2* For the first time the public interest in 
specialized and continuous policing of laws protecting competition 
was adequately recognized in concrete form. This development will 
be more fully considered in the section dealing with enforcement.”* 

The mandatory ouster and cancellation of charter or license re- 
quired in the event a foreign or domestic corporation was found, in 
an action brought by the attorney general, to have violated the anti- 
trust laws,*° was made discretionary by Chapter 369, Laws of 1949." 
Judgment to this end “may, upon such terms as the court shall 





* Wis. Srat. §§ 1770g-i, 1791j-m (1919). 

*% Numerous proposals for changing the anti-trust laws, 1893-1930, are dis- 
cussed in Crow, History of Legislative Control of Monopolistic and Discriminatory 
Trade Practices in Wisconsin, 17 Mara. L. Rev. 44-59 (1932). 

% Wis. Laws 1923, c. 406, § 1, now Wis. Strat. § 348.401 (1949). 

27 Wis. Laws 1947, c. 263. 

28 Wis. Laws 1947, c. 421, now Wis. Start. § 14.525 (1949). 

29 See page 680 et seq. 

3° State v. Retail Gasoline Dealers Ass’n of Milwaukee, 256 Wis. 537, 41 N.W. 
2d 637 (1950). 
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deem just and in the public interest, be rendered by the court, but 
only upon proof of a substantial and wilful violation. ...”’ 


INTERPRETATION OF THE ANTI-T RUST LAws 


Preliminary Observations 


The Wisconsin Supreme Court has held that the 1893 laws were 
copied from and so should receive a construction similar to that given 
the Sherman Act.** Some of the major substantive differences in the 
original laws, state and federal, have been discussed in the preceding 
section. Subsequent changes, including exemptions of certain groups,* 
increasing emphasis on the civil rather than the criminal nature of 
proceedings,** and “‘sales below cost’’ statutes,* have taken the state 
law further away from the federal. On the other hand Wisconsin has 
a Fair Trade Act,* as permitted by the Millard-Tydings amend- 
ment?’ to Section 1 of the Sherman Act, and has similarly banned 
price discrimination as a means of impairing competition or estab- 
lishing monopoly.** Likewise the Department of Agriculture has 
been given powers to police trade practices,** in this respect paralleling 
the Federal Trade Commission.‘® Analysis of the sales below cost, 
fair trade, and price discrimination laws involves extensive materials, 
and they have a weighty impact upon the ability of the basic anti- 
trust laws to accomplish their objectives.“t Nevertheless their very 
importance, considered in the light of necessary conservation of time 
and space here, makes it more desirable to delete them from this 





31 Wis. Stat. § 133.245 (1949). 

32 Pulp Wood Co. v. Green Bay Paper & Fiber Co., 157 Wis. 604, 147 N.W. 1058 
(1914), 168 Wis. 400, 170 N.W. 230 (1919), State v. Lewis Leisersdorf Co., 201 
Wis. 543, 230 N.W. "692 (1930). Even states whose anti-trust laws are not so 
similar to the Sherman Act attach great ae to Supreme Court decisions 
thereunder. Manhattan Storage & Warehouse v. Movers and W. Ass’n, 28 
N.Y.S.2d 594, 597 (1941). 


8 Wis. Laws 1919, c. 278, c. 399, c. 211. 

“ Wis. Stat. § 1747e (1898). Criminal — were provided in 1923, but 
not made a part of the anti-trust chapter. Wis. Stat. § 348.401 (1949). 

% Wis. Star. § 100.30 (1949). 

% Wis. Strat. § 133.25 (1949). See the =— policy declaration in § 133.27. 

37 50 Star. 693 (1937), 15 U.S.C. § 1 (1946). 

%* Wis. Strat. §§ 133.17-133.185 (1949). See also Wis. Star. $§ 100.22, 100.23 
(1949) (dairy products). Discrimination in v4 has been banned in Wisconsin 
in particular fields for 75 years. Wis. Rev. Stat. § 1798 (1878). Federal: Robin- 
— Act, 49 Srar. 1526 et seq. (i936), 15 U.S.C. §§ 18, 18a, 13b, 21a 

39 Wis. Strat. § 100.20 (1949). 

40 38 Strat. 717 et seg. (1914), 15 U.S.C. §§ 42-51 (1946). 

41 See SrockinG AND WaTKINS, MONOPOLY AND FREE ENTERPRISE 330 (1951); 
Epwarps, MAINTAINING CoMPETITION 4-6, 19-25, 66-73, 161-171 (1949). 
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comment rather than to give them an inadequate and misleading 
treatment. 

The common law of the 18th century was well acquainted with 
problems of monopoly, conspiracy, and restraint of trade.“* A by no 
means steady or purposeful development of the common law in 
such areas had established some important concepts of legal and 
illegal conduct in business activity.“ It is obvious that the anti-trust 
laws enacted in the 1800’s and thereafter were drawn with some re- 
gard to these concepts and rules already in existence. In interpreting 
the Sherman Act and the Wisconsin laws the courts therefore looked 
to the common law, particularly that of the 18th century, for guid- 
ance.“ An example of this is the judicial construction of the ban on 
restraints of trade as alluding only to unreasonable restrainte.“ Today, 
however, what is unreasonable is determined principally from the 
economic facts, with less and less reliance on common law tests.“ 

As has been noted in the section on ‘““Development,’’ Wisconsin’s 
anti-trust prohibitions originated in three separate enactments, those 
of 1893, 1897, and 1905. As amended, the distinction is perpetuated 
in their positions in the statutes. The general law of 1893, as amended, 





“ “There is clamor for laws to prevent combinations, while law exists that 
condemns most of them, which is as old as the common law itself, and sufficiently 
severe to remedy much of the mischiefs complained of that is actual... .’”” Gatzow 
v. Buening, 106 Wis. 1, 13, 81 N.W. 1003, 1007 (1900) (regarding a liveryman’s 
association rule not to rent equipment to any liverymen who re-rented at prices 
less than those fixed by the association; holding that compliance with such a rule 
was no defense to an action for breach of contract for retaking possession of a 
carriage leased to the plaintiff, but reversing a judgment for plaintiff on other 
grounds). 

48See SrocKING AND WaTKINS, MONOPOLY AND FREE ENTERPRISE 256-263 
(1951). Huntley v. Stanchfield, 174 Wis. 565, 183 N.W. 984 (1921); Cottington 
v. Swan, 128 Wis. 321, 107 N.W. 336 (1906) ; Hawarden v. Youghiogheny & 
Lehigh Coal Co., 111 Wis. 545, 87 N.W. 472 (1901); Gatzow v. Buening, 106 
Wis. 1, 81 N.W. 1003 (1900) ; Milwaukee Masons & Builders’ Ass’n v. Niezerow- 
ski, 95 Wis. 129, 70 N.W. 166 (1897); Richards v. The American Desk & Seating 
Co., 87 Wis. 503, 58 N.W. 787 (1894); National Distilling Co. v. Cream City 
Importing Co., 86 Wis. 352, 56 N.W. 864 (1893). 

“ The leading case on common law prohibition of restraints is Mitchell v. 
Reynold, 1 P. Wms. 181 (1711). 

Standard Oil Co. of N. J. v. United States, 221 U.S. 1 (1911); United States 
v. American Tobacco Co., 221 U.S. 106 (1911); followed by Wisconsin i in Pulp 
Wood Co. v. Green Bay Paper & Fiber Co., 157 Wis. 604, 147 N.W. 1058 (1914), 
168 Wis. 400, 170 N.W. 230 (1919); and State Vv. Lewis & Leisersdorf Co., 201 
Wis. 543, 230 N.W. 692 (1930). 

“ State v. P. Lorillard Co., 181 Wis. 347, 361, 193 N.W. 613, 619 (1923); 
Northern Wis. Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 589, 197 N.W. 
936, 942 (1924); Pulp Wood Co. v. Green Bay Paper & Fiber Co., 157 Wis. 604, 
619, 147 N.W. 1058, 1064 (1914), 168 Wis. 400, 413, 170 N.W. 230, 235 (1919); 
Rose v. Gordon, 158 Wis. 414, 149 N.W. 158 (1914). See American Tobacco Co. 
v. United States, 328 U.S. 781 (1946), for the new type of economic analysis 
which has replaced much of the common law guidance. It is the economic well- 
being of the public which is now considered as the prime consideration. 
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appears in the chapter on trusts and monopolies,” the 1897 law re- 
garding domestic corporations in separate sections of that same chap- 
ter,‘* and the 1905 law is a part of the foreign corporations chapter.*® 

The 1893 prohibitions were less detailed than those uniformly and 
uniquely directed at corporations, but the 1921 amendment of the 
former brought its first two sections together into what is now Section 
133.01 and detailed the prohibited conduct in language identical with 
that used in the corporation statutes.5° The three separate declara- 
tions in Sections 133.01, 133.21, and 226.07 of the Wisconsin Statutes 
have been held to set forth one primary right of the state, a right to . 
prevent continued violation of the conduct prohibited in Section 
133.01." The nature of an action to enjoin such violation under Section 
133.02 is equitable and preventative, even though in the same action 
monetary fines are asked under Section 133.01, and forfeiture of cor- 
porate charters and licenses to do business in the state demanded, 
under Sections 133.21 and 226.07. A complaint praying such mixed 
relief may therefore state a single cause of action, even though differ- 
ing forms of relief be sought against several defendants.™ 

The entire complaint may be successfully attacked by demurrer 
for misjoinder if it fails to allege that a continuance of the illegal 





47 Wis. Stat. §§ 133.01-133.08 (1949). 
48 Wis. Star. §§ 133.21-133.245 (1949). 
4 Wis. Strat. §§ 226.07, 226.09 (1949). 


50 Wis. Strat. § 133.01 (1949) now reads: 
(1) Every contract or combination in the nature of a trust or conspiracy in 
restraint of trade or commerce is hereby declared illegal. Every combination, 
conspiracy, trust, pool, agreement or contract intended to restrain or prevent 
competition in the supply or price of any article or commodity in general 
use in this state, to be produced or sold therein or constituting a subject of 
trade or commerce therein, or which combination, conspiracy, trust, pool, 
agreement or contract shall in any manner control the price of any such 
article or commodity, fix the price thereof, limit or fix the amount or quan- 
tity thereof to be manufactured, mined, produced or sold in this state, or fix 
any standard or figure in which its price to the public shall be in any manner 
controlled or established, is hereby declared an illegal restraint of trade. 
Every person, corporation, copartnership, trustee or association who shall 
either as principal or agent become a party to any contract, combination, 
conspiracy, trust, pool or agreement herein declared unlawful or declared 
to be in restraint of trade, or who shall combine or conspire with any other 
person, corporation, copartnership, association or trustee to monopolize or 
attempt to monopolize any part of the trade or commerce in this state shall 
forfeit for each such offense not less than $100 nor more than $5000... . 
Sections 133.21 and 226.07 use the exact language found in the second sentence 
and declare that domestic and foreign corporations, respectively, engaging in 
such combinations, etc., shall forfeit their charters and licenses to do business 
in the state. 
5! State v. Golden Guernsey Dairy Cooperative, 257 Wis. 254, 43 N.W.2d 31 
(1950) ; State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923). 
® See note 51 supra. 
53 See note 51 supra. 
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conduct is threatened, unless the complaint stripped of its equitable 
nature states a cause or causes of action for other relief in a manner 
which complies with the statute regarding the uniting of causes of 
action.“ 

Thus it would appear that if different relief under the different 
anti-trust laws is asked of several defendants, separate actions must 
be brought unless an equitable cause of action for injunctive relief, 
to which the other relief is then incidental, can be maintained as to 
all of them. 


Constitutionality and Construction, in General 


The general prohibitions of Section 133.01 were sustained in limited 
fashion in State v. P. Lorillard Co.** The defendants argued that the 
statute prohibited (1) contracts intended to restrain competition, 
and (2) contracts which in any way fixed or controlled prices or 
quantity, regardless of a restraint on trade; prohibition of this second 
class was, they asserted, a vague prohibition of legitimate agreements 
beyond legislative power. The court rejected this construction, 
giving effect to the intent rather than the letter of the statute. It 
held that only those contracts “tainted by an unlawful combination 
tending to the public detriment’’ were declared illegal. The court 
regarded the second part of the second sentence of Section 133.01 as 
a brief description of the acts of a conspiracy or combination which 
constituted it illegal, as in restraint of trade, under the general state- 
ment in the first part of that sentence. While the court thus read 
that sentence as aimed at combinations or conspiracies intended to 
restrain or prevent competition, the familiar rule that parties will be 
deemed to have intended the natural consequences of their actions 
is applicable,*’ and minimizes the difficulty of showing a specific 
intent. 

The court refused to consider whether the exemptions in the anti- 
trust laws®* were constitutionally permissible. It held that since 
Section 133.01 as enacted in 1921 was not directly connected by its 
terms with the exemptions adopted by previous legislatures, it would 
not consider the sections containing these exemptions to have been an 
inducement for the 1921 statute. Therefore, even if the exemptions 

% State v. P. Lorillard Co. 181 Wis. 347, 193 N.W. 613 (1923). See Wis. Stat. 
§ 263.04 (1949). 

% 181 Wis. 347, 193 N.W. 613 (1923). 

% 181 Wis. 347, 373, 193 N.W. 613, 623 (1923). Text of § 133.01 is set forth in 
note 50 supra. 

57 John F. Lelke Co. v. Beck, 208 Wis. 650, 242 N.W. 576 (1932). 


58 Wis. Stat. §§ 133.04, 133.05, 133.07, 133.08 (1949), as discussed in the 
section on Development. 
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were considered and found unconstitutionally discriminatory, they 
could not affect the validity of Section 133.01.5° 

Sections 133.01, 133.21, and 226.07® were upheld against an attack 
on their alleged vagueness in describing the conduct prohibited, in 
State v. Golden Guernsey Dairy Co-operative.“: There the court treated 
its opinion in the Lorillard case as having held “that sec. 133.01 was 
sufficiently definite in its prohibitions to satisfy the requirements of 
constitutionality.”’ Since Sections 133.21 and 226.07 proscribe the 
same conduct as Section 133.01, the court reasoned that they, too, 
were sufficiently definite. 

The forfeiture of corporate charters and licenses to do business 
provided by Sections 133.21, 133.23, 226.07 and 226.09 were upheld 
as constitutional as against claims that they (1) failed to provide suf- 
ficient means for enforcement, (2) worked a discrimination in the loss 
inflicted upon large as compared with small corporations, (3) con- 
stituted “cruel, unusual, and excessive punishment,” and (4) con- 
stituted an undue burden on interstate commerce with regard to a 
foreign corporation with a heavy volume of intrastate business in 
Wisconsin.” 


Combinations and Conspiracies 


Individuals acting alone may not violate the state anti-trust 
laws. The element of a combination which renders it illegal is that 
it is an undue restraint of trade. The general type of concerted action 
prohibited by the anti-trust laws was encountered in the Lorillard 
case, where the complaint alleged that tobacco manufacturers had 
combined with jobbers in the Milwaukee area and conspired to 
regulate prices and restrain competition. To further their purpose the 
combination had organized the “Association of Wholesale Tobac- 
conists,’’ a corporation. It was alleged to be a part of the restraint 
mechanism that sub-jobbers be restricted in number; that those per- 
mitted to operate be compelled by threats of withholding supplies to 
join in the price-fixing arrangements of the combination; and that 
retailers be coerced into selling at fixed prices the tobacco products 





5° The exemption of cooperatives under the Cooperative Marketing Act was 
sustained in Northern Wis. Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 
N.W. 936, rehearing denied, 182 Wis. 592, 197 N.W. 943 (1924). 

6° For the text of these sections, see note 50 supra. 

$1 257 Wis. 254, 43 N.W.2d 31 (1950). 

% Note, 1951 Wis. L. Rev. 572. 

8 See the discussion of the 1898 revision of the statutes, in the section on 
Development, p. 658. The rule is of course different under Section 2 of the 
’ Sherman Act. Fleetway Inc. v. Public Service Interstate Transportation Co., 72 
F.2d 761 (3d Cir. 1934). 

* 181 Wis. 347, 193 N.W. 613 (1923). 
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controlled by the combination and obtainable only from its members 
and their approved sub-jobbers, at prices uniformly set by the com- 
bination. This was held to state a violation of Section 133.01. 

Such combinations, the court said, to fix prices, restrain trade, 
prevent competition, and create monopolies, were unlawful at com- 
mon law, and would be unlawful in Wisconsin even if there were no 
statute on the subject. 

Some major principles for application of the anti-monopoly features 
of the law as it was enacted in 1893 were stated by the court in Pulp 
Wood Co. v. Green Bay Paper & Fiber Co. A pulp mill corporation, 
sued on a contract to buy pulpwood solely through the plaintiff, a 
corporate purchasing agent, defended on the grounds that the plain- 
tiff was one of three dummy corporations organized by the leading 
pulp mills in a multi-state area; that the purpose in setting up these 
purchasing corporations was to monopolize the purchase and sale of 
pulpwood ; and that the exclusive purchase agreement sued on was one 
of the devices used to achieve substantial control of the Michigan- 
northern Wisconsin market for the sale of pulpwood. 

In the first Pulp Wood case,*’ which arose on demurrer, the court 
had little to say about monopoly except that the Wisconsin law 
followed the Sherman Act in its prohibitions of monopolization, 
differing only in that it applies to trade and commerce within the 
state, not that which is interstate or foreign in nature. Upon trial, a 
master’s report found that the contract sued on was part of a con- 
spiracy to destroy competition, acquire a monopoly, control prices 
and unreasonably restrain trade. The circuit court confirmed the 
report and the plaintiff appealed. In this second Pulp Wood case®* 
the court specifically held the Sherman Act to apply because inter- 
state commerce was involved. Under its prior holding, however, reit- 
erated in this decision, its opinion is equally expressive of the Wis- 
consin anti-trust law. 

It was held that the law protected the producer of pulpwood as 
well as the consuming public. A monopolization of the market in 
which a producer must sell falls within the ban on monopolization 
or attempts to monopolize “any part’’ of trade or commerce, etc. 
Every monopolization is forbidden because there can be no monopoly 

which does not restrain trade or commerce, and restraint which flows 
from monopoly by a private person is not a “reasonable’’ one. 





% 181 Wis. 361, 193 N.W. at 618. 

® 157 Wis. 604, 147 N.W. 1058 (1914); 168 Wis. 400, 170 N.W. 230 (1919). 
7 157 Wis. 604, 147 N.W. 1058 (1914). 

8 168 Wis. 400, 170 N.W. 230 (1919). 
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No abuse of power need be shown to make a monopoly illegal, the 
court said; in fact, there may even have been a temporary benefit. 


The material fact is that it rests within the power of the monopoly 
to raise or lower prices at will, not that it has actually raised or 
lowered them.** 


The contract in question was held unenforceable because it formed 
an integral and necessary part of the unlawful conspiracy to monop- 
olize found to exist in this case. 

In State v. Lewis & Leidersdorf Co.” the state charged a conspiracy 
among a Wisconsin corporation and two foreign corporations, whole- 
salers in cigars (the Wisconsin firm also maintained numerous retail 
outlets), to monopolize the wholesale business in Milwaukee County 
and to restrain competition in wholesaling. A principal feature of the 
plan was for the Wisconsin firm, which had exclusive distributor 
contracts for a large number of the most popular brands of cigars, to 
extract from retailers agreements to purchase their entire supply 
of cigars from the defendants. Retailers generally needed to carry the 
lines exclusively handled by the defendant wholesalers in order to 
maintain a competitive position. This made it exceedingly difficult 
for other wholesalers or jobbers to sell to any substantial part of the 
market. 

These allegations were held to state a cause of action under the 
third sentence of Section 133.01." This sentence corresponds to 
Section 2 of the Sherman Act, its purpose being to supplement the 
general prohibition of conspiracies in restraint of trade and make it 
impossible to frustrate the public policy therein declared. The inter- 
pretation of the designated sentence in Section 133.01 was based 
upon the interpretation given Section 2 of the Sherman Act in Stand- 
ard Oil Co. v. United States.”* Three classes of acts were included 
within the coverage of Section 2: (1) monopolizing, (2) attempting to 
monopolize, (3) combining or conspiring to monopolize. 

The Wisconsin Court noted that the ban on monopolization, etc., 
pertains to monopolization of “any part of the trade’’; the expression 
has a geographical as well as a distributive connotation.” Hence it 
was sufficient that the conspiracy was aimed at monopolization in a 
limited area. Also it is not necessary that the monopolization be 





9 168 Wis. 400, 413, 170 N.W. 230, 235 (1919). 
70 201 Wis. 543, 230 N.W. 692 (1930). 


7 “Every person . .. who shall combine or conspire . . . to monopolize or 
attempt to monopolize . . . shall forfeit for each such offense, . . .” 


7 221 U.S. 1 (1911). 
7 201 Wis. 543, 550, 230 N.W. 692, 695 (1930). 
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complete; “‘it is sufficient if the acts charged tend toward that end 
and to deprive the public of the benefits of fair competition.’’* This 
tendency to achieve monopoly must be direct, necessary and sub- 


stantial. 
The court’s discussion of the scope of prohibition is worth quoting 


in text: 


Section 133.01 expressly covers supply as well as price, and supply 
is involved not only as it affects the public through price but as 
it affects it in cutting the public off from getting the kind or qual- 
ity of articles which it prefers, and as it affects competitors in 
shutting them off from trade outlets to which they are entitled 
to free access . . .. Combination and conspiracy to restrain com- 
petition in supplying cigars to retailers so as to eliminate from the 
retail market all kinds of cigars except those exclusively handled 
by defendants are alleged . . . . This idea is plainly within the 
statute banning every combination “‘intended to restrain or pre- 
vent competition in the supply or price of any article or commod- 
ity in general use in this state.” . . . anything that “prejudices 
the public interests by unduly restricting competition or unduly 
obstructing the course of trade’’ falls within the prohibition 
of the statute. Nash v. United States, 229 U.S. 373, 376." 

... injury to competitors as well as injury to the public is under 
the ban of the statute . . . . Free access to trade outlets is a right 
of individuals. Closing such outlets or materially narrowing 
them to competitors is a direct and unlawful restraint of trade. 
United States v. Keystone W. C. Co., 218 Fed. 502.” 


Intent to monopolize is essential to bring within the ban on monop- 
olization a combination which may, but will not necessarily, produce 
an undue restraint of trade; on the other hand, “where monopoly is 
actually created, intent may be immaterial.’’”? That is, the statute 
protects the public and other businessmen from the evil effects 
presumed to flow from monopolization without regard to the state 
of mind of the monopolist. It seems highly improbable, however, 
that the monopolist who had no intent to achieve monopoly, or to 
maintain it, would be subject to criminal penalties under Section 
348.401.78 

The court dealt briefly in the Lewis case with one of the most 
controversial questions in anti-trust law: how great a degree of con- 
trol must there be to constitute a monopoly?’® The Wisconsin Court 





% 201 Wis. 543, 550, 230 N.W. 692, 695 (1930). 

% Id. at 553-4, 230 N.W. at 696. 

8 Ibid. 

77 Id. at 555, 230 N.W. at 697. 

78 Cf. United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). 
79 STOCKING AND WaTKINS, MONOPOLY AND FREE ENTERPRISE 289-296 (1951). 
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declined to require any set degree of control. While it likewise refused 
to concur entirely with the statement in a United States Supreme 
Court case*® that “the amount of trade in the commodity is not very 
material’’ as to whether an undue restraint of trade exists, it refused 
to require that the complaint allege that any particular percentage 
of trade was controlled.*' It may be that the court was not clear on 
the separate questions of how small a restraint may be an undue re- 
straint, and how much control constitutes a monopoly, which is one 
form of restraint specifically condemned by the statute. 

The rule that all private monopolies are bad does not apply in 
the case of a monopoly sanctioned by law. A monopoly of labor or of 
agricultural commodities is impliedly exempted if accomplished by 
legitimate means by organizations within the scope of Sections 133.04, 
133.05, 133.07 and 133.08. The Wisconsin Supreme Court has sug- 
gested that a monopoly attained by an agricultural marketing coop- 
erative by means sanctioned by the Cooperative Marketing Act 
would be a legal monopoly and “the legislature has a right to legalize 
monopoly.’’*? On the other hand if the monopoly were reached by 
methods not within the scope of the Cooperative Marketing Act it 
would presumably be covered by the anti-trust laws.* 


Trade Associations 


The role of trade associations in our economy has been one of 
great vicissitudes. Their rapid expansion on a national scale in the 
second and third decades of the 20th century brought them more 
sharply than ever within the critical gaze of Sherman and Clayton 
Act enforcement in the early 1920’s,™ but in the mid-1930’s they were 
encouraged as a useful and perhaps necessary device to avoid the 
evils and abuses seen in uncontrolled competition. The interest of 
some businessmen in the usefulness of such combinations survived 
the United States Supreme Court’s invalidation of the National 
Recovery Act. Associations of tradesmen and entrepreneurs in the 
same lines of business and industry have remained on the scene, and 


8° Montague Co. v. Lowry, 193 U.S. 38, 46 (1904). 

81 201 Wis. 543, 557, 230 N.W. 692, 697 (1930). 

% Northern Wis. Coop. Tobacco Pool v. Bekkedal, 182 Wis. 571, 596, 197 
N.W. 936, 945 (1923) (in denying rehearing). 
81 ( ee _ v. Golden Guernsey Dairy Cooperative, 257 Wis. 254, 43 N.W.2d 

* STOCKING AND WATKINS, MoNoPpoLy AND FREE ENTERPRISE 37, 231-255 
(1951); TippeTts AnD LivERMORE, Business ORGANIZATION AND PuBLic Con- 
TROL 441-448 (2d ed. 1941). 

% 48 Strat. 195 (1933), as amended, 49 Srar. 375 (1935). The N.R.A. was 
ae — in Schechter Poultry Corp. v. United States, 295 U.S. 
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in Wisconsin are granted some immunity from anti-trust laws by 
Section 133.04. 

This section, which appeared in the 1893 law, provides that nothing 
in Sections 133.01 to 133.03 “shall be construed to affect . . . associa- 
tions or organizations intended to legitimately promote the interests 
of trade, commerce or manufacturing in this state.’’ Where the pur- 
poses and practices of such organization are to advance standards 
of ethics, disseminate trade information and widen markets, or to 
achieve other legitimate objectives, such associations are beneficial 
not only to those in the trade or industry but probably also to the 
consuming public.** Such associations may, however, be devices for 
fixing prices, as in the Lorillard case. Price fixing is illegal per se 
under Section 133.01, as under the Sherman Act.® 

In State v. Retail Gasoline Dealers Ass’n of Milwaukee® the state 
anti-trust division successfully prosecuted an association whose 
membership included 395 retail gas dealers in the Milwaukee area. 
Here the association fixed prices and prevented price competition 
among not only its members but other retail outlets through the 
medium of a trade bulletin. The bulletin suggested prices and price 
policy, and association officers personally visited dealers not following 
the association recommendations, urging conformance. Dissolution 
of the association by court decree produced the first active price 
competition in the market in years and was marked by substantial 
savings to consumers. 

The court held that the purposes stated in the charter of an associa- 
tion are not conclusive of its exemption from the anti-trust prohibi- 
tions.*® Its true intent may be deduced from its actions, and if such 
actions show an intent to promote the interests of a trade or in- 
dustry by illegitimate means the statute does not protect it. 

The attorney general has recently ruled that the secretary of state 
may refuse to file articles of incorporation which show that the pur- 
pose or necessary effect of the proposed association would be a 
violation of Section 133.01.% The facts involved a proposed associa- 

% Excellent discussion, pro and con, is found in Stockinc AND WATKINS, 
MoNopPoLy AND FREE ENTERPRISE 231-255 (1951). Under the Sherman Act, 
combinations and agreements designed to promote fair and honorable dealings, 
and to correct fraudulent and irregular trade practices obstructive of trade, 
are not unlawful if in purpose or effect they do not suppress competition, but 
merely regulate it and promote the free flow of commerce. United States v. First 
Nat’l Pictures, Inc., 282 U.S. 44 (1930). 

87 Ethyl Gasoline Corp. v. United States, 309 U.S. 436 (1940); United States 
v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 

88 256 Wis. 537, 41 N.W.2d 637 (i950). 

89 Td. at 542, 41 N.W.2d at 640. 


9 38 Ops. Wis. Art’y Gen. 313 (1949). Other attorney general opinions worth 
noting are 28 Ops. Wis. Arr’y Gen. 165 (1939); 27 Ops. Wis. Art’y Gun. 822 
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tion of retail food dealers, manufacturers, wholesalers, and jobbers, 
whose object would be to oppose sales direct to consumers by anyone 
other than retail food dealers. It was the attorney general’s opinion 
that the inclusion of wholesalers in the association necessarily showed 
an illegal object, even though no intent to boycott nonconforming 
wholesalers or others was expressed. 

The language used in the Retail Gasoline case*™ seems to imply 
that a trade association organized for legitimate purposes might be 
exempt from the reach of the law if it engaged in direct violations 
of the anti-trust laws, not as a principal endeavor but merely inci- 
dentally. The language of the court should not be taken too seriously, 
perhaps, because the court did not have this situation to deal with 
in the Retail Gasoline case.” 

It may be noted that the 1919 amendments to the state anti-trust 
laws expressly conferred on labor, agricultural and horticultural 
organizations the right to collectively bargain for the benefit of mem- 
bers, and to engage in mutual help activities, free from unlawfulness 
under those laws, but trade organizations were not included in the 
extension of immunity. 

Trade associations which suppressed fair and free competition 
were condemned as unreasonable restraints of trade even at common 
law. In Milwaukee Masons & Builders Ass’n v. Nierzerowski® the 
association, embracing more than four-fifths of the masons and 
building contractors in Milwaukee, sued a member on a note. The 
action was defended on the ground that the note was given in ac- 
cordance with a by-law requiring contractors to present all proposed 
bids to the association before submitting them to an owner or archi- 
tect; the low bidder was required to add six per cent to his bid and 
give a note for that sum to the association. ‘‘All such arrangements,”’ 
the court said, “‘tend to deprive the public of the services of parties 
in the employments and capacities in which they are most useful, 
and they tend to expose the public to the evils of monopoly.”’ The 
note was held unenforceable.™ 





(1938) ; 24 Ops. Wis. Atrr’y Gen. 654 (1935); 13 Ops. Wis. Arr’y Gun. 27 (1924); 
10 Ops. Wis. Atr’y Gen. 1031 (1921); 6 Ops. Wis. Art’y Gen. 479 (1917). 


1 “The . . . evidence shows the attempt to fix, establish, . . . and restrain com- 

ae was so frequent and — as to establish the conclusion that price 

xing was a principal purpose of the association if not the principal one.”’ 256 
Wis. 537, 542, 41 N.W.2d 637, 640 (1950). 


* Cf. Allen Bradley Co. v. Local Union No. 3, 1 B E W, 325 U.S. 797 (1945) 
% 95 Wis. 129, 70 N.W. 166 (1897). 
* Td. at 134, 70 N.W. at 167. 


— — 
Sc en 


cea. man ene eee 


Seiad 


ee See ee 


siete acer one a 


ele werent 


carat 


Se Se oh ee NE a 





a 


Sores 








674 WISCONSIN LAW REVIEW (Vol. 1951 


Contracts 


Contracts in restraint of trade are expressly condemned by the 
statutes, but, as has been observed, the courts interpreted the prohibi- 
tion to run only to contracts which unreasonably restrain trade, or 
which are part of a course of action designed to restrain trade. Not 
only the freedom of action of the contracting parties but the public 
interest is involved in any private restraint of trade. Hence the pri- 
mary purpose of requiring limitations on the scope of restraints is to 
protect the public from being deprived of persons and goods in the 
capacities and places where they are most useful, from being exposed 
to monopolization, with its attendant evils, and from being deprived 
of any of the benefits of competition. The courts will not enforce or 
allow recovery on a contract which unduly restrains trade.*’ Its void 
nature may be set up in an action on the contract, or for breach of it, 
and in defense of an action on a note given in accordance with its 
terms. ** 

Amendment of the corporation laws in 1917 wrote into what is 
now Section 133.23 the provision that contracts which are (1) made 
by a member of a combination prohibited by Sections 133.01, 133.21 
or 226.07, and which (2) grow out of, are founded upon, are the result 
of, or are connected with any violation of any of those sections, 
directly or indirectly, shall be void. Recovery of sums paid thereon 
may be had in an action brought within six years of the date of making 
the agreement. 

Section 133.01 expressly authorizes a private action for damages by 
any person injured by a contract therein declared unlawful.* 

Patented articles are inherently monopolistic, and such monopoly, 
being given under the sanction of the Constitution and laws of the 
United States, may not be cut down by state action.’ In Butterick 
Publishing Co. v. Rose!” the Wisconsin Supreme Court said, ‘“We do 
not think that the legislature intended to extend the provisions of 





% See page 664, this comment, and note 46 supra. 

% Rose v. Gordon, 158 Wis. 414, 149 N.W. 158 (1914); Cottington v. Swan, 
128 Wis. 321, 107 N.W. 336 (1906); Richards v. American Desk & Seating Co., 
87 Wis. 503, 58 N.W. 787 (1894). 

87 Pulp Wood Co. v. Green Bay Paper & Fiber Co., 168 Wis. 400, 170 N.W. 
230 (1919). 

98 Milwaukee Masons & Builders’ Ass’n v. Nierzerowski, 95 Wis. 129, 70 
N.W. 166 (1897). 

* As to an injunction sought by a private party: “. . . it would seem oat , 
court of equity should grant leq uitable} relief chee ithe remedy at law —— 
conferred by the statute is in olvente. ” Northern W: Tobacco 
Bekkedal, 182 Wis. 571, 586, 191 N.W. 936, 941 (1923)  (deskag with § 133. a1), 


100 United States C. S. R. Co. v. Griffin & 8. Co., 126 Fed. 364 (1903). 
101 141 Wis. 533, 124 N.W. 647 (1910). 
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Section 1770 g [226.07] to contracts made in reference to the sale of a 
patented article.’’'°? Does this mean that the section has no applica- 
tion to contracts dealing with patented articles? Apparently not, for 
the state court was concerned only with rights it believed a patentee 
acquired under the Constitution and laws of the United States.!® 
The exemption enjoyed by patentees must therefore be considered 
as coexistent and coterminous with their federally endowed rights.’ 


Caveat 


The cases cited herein were principally decided twenty or more 
years past. As noted, the Wisconsin Court looked to decisions under 
the Sherman Act for guidance both on the meaning of the law and 
for economic analysis. The United States Supreme Court has changed 
its method of approach to problems under the anti-trust laws in 
many significant ways since the early 1900’s.!% It may therefore be 
expected that the state court, too, will revise many of its earlier 
ideas. 

The lawyer seeking a realistic answer as to what the Wisconsin 
Court will hold in the state anti-trust field today would therefore be 
well advised to study contemporary federal law. 


Services 

The prevailing impression in Wisconsin is that the Wisconsin 
anti-trust laws do not prohibit conspiracies to fix prices of services 
or in service industries, i.e., those which do not buy or sell a tangible 
product. This would include barbers, dry cleaners, architects, doctors, 
lawyers, truckers, and laundrymen, for example. The 1949 legis- 
lature even considered (and rejected) a proposal to amend the statutes 
to expressly cover services.! In a recent case the circuit court judge 
found that a conspiracy to fix prices of funeral services would be 
within the statute only if the price fixed included the furnishing of 
caskets and other tangible articles.” 

The basis of this belief rests chiefly on the fact that services of 





102 141 Wis. 538, 124 N.W. at 649. 

103 Tid. 

1% Leading case on application of the Sherman Act to patents is United States 

General Electric Co., 272 U.S. 476 (1926), particularly as interpreted and 
limited i in United States v. Line Material Co., 333 U.S. 287 (1948), and United 
States v. U.S. Gypsum Co., 333 U.S. 364 (1948). See Wood and Johnson, Patents 
and the Anti-Troa Laws, 1950 Inx. L. Rev. 544 

1% See American Tobacco Co. v. United States, 328 U.S. 701 (1946), for an 
example of this. 

1% Bill 1778S (Wis. 1949). 

107 Wisconsin v. LeSage, CCH Trape Rea. Rep. 962,592 (Circuit Court, 
Douglas County, 1950). 
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various kinds have been held not to be within the coverage of anti- 
trust laws of several other states.°* However, the language of these 
other statutes was significantly different in almost all cases. Few of 
those examined contained the general declaration that “every con- 
tract or combination in the nature of a trust or conspiracy in restraint 
of trade or commerce, is hereby declared illegal,’’ which comprised 
all of Section 1 of the 1893 law, and now is the first part of Section 
133.01. Several referred to articles of manufacture in a manner which 
was held to characterize a covered class of commodities.’ 

The case of Minnesota v. Duluth Board of Trade," regarded as 
a key case, involved the charges to be made by commission merchants 
buying and selling grain for others. The commission men were mem- 
bers of a trade association whose corporate existence and general 
purposes were expressly sanctioned and had been encouraged by 
statutes for a long period, antedating the anti-trust laws. The court 
regarded these individuals as selling only their individual labor, 
personal services, and not within the scope of the anti-trust laws. 
Its prime motivation seems to have been that “the anti-trust statute 
. .. Should not be construed so as to destroy or cripple a legitimate, 
legally authorized business unless such clearly appears to have been 
the legislative intention.’’™ 

The New York experience is one of those relied on to support the 
thesis that Section 133.01 does not refer to restraints in service trades. 
The business of shrinking cloth for clothing manufacturers was held 
not to be covered by the New York anti-trust laws, the court holding 
that it was a service and that services were not covered."* However, 
the statute there, adopted in 1909,"* was not a close copy of the 
Sherman Act, and had no general prohibitions of restraints of trade, 
but was far more limited, and banned combinations to monopolize 
the “manufacture, production or sale . . . of any article or commodity 
of common use.”’ It had been held earlier that the word “commodity” 
applied only to articles of trade, i.e., those which could be bought and 





108 Including Arkansas, Iowa, Minnesota, Missouri, Nebraska, New York, 
and Texas. Some of these states later amended their anti-trust laws to include 
services. 

109 Downing v. Lewis, 56 Neb. 386, 76 N.W. 900 (1898); New York Clothing 
Mfrs. Exchange v. Textile Finishers Ass’n, 265 N.Y. Supp. 105 (1933); State 
4 oon) Star Publishing Co. v. The Associated Press, 159 Mo. 410, 60 8.W. 91 

10 107 Minn. 506, 121 N.W. 395 (1909). 

11 Jd, at 522, 121 N.W. at 401. 

3 New York Clothing Mfrs. Exchange v. Textile Finishers Ass’n, 265 N.Y. 
Supp. 105 (1933). 

13 N.Y. Laws 1909, c. 25, § 340, found as amended in N.Y. Gen’ Bus. Laws 
§ 340 (1930). 
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sold on the market."* It may well be observed that this case was 
decided in June, 1933; in August, 1933, the legislature put the word 
“services’”’ into the anti-monopoly laws." 

The arguments for the proposition that service trades are covered 
by Section 133.01 are these: First, the general prohibition of restraints 
of trade which was the original Section 1 of the anti-trust law contains 
no limitations. Neither did the original Section 2 which banned all 
monopolization of ‘‘any part of the trade or commerce.’’ Second, the 
Sherman Act, after which the Wisconsin act was modelled, has been 
held to cover services." Third, if services and labor were not within 
the scope of the prohibitory sections, why was it necessary to ex- 
pressly exempt labor organizations in 1893, and to expressly establish 
the right to collective bargaining in 1919? Fourth, a conspiracy of 
building contractors to raise prices in Milwaukee was held to be 
unlawful at common law in this state, in 1897."" Fifth, the inclusion 
in Section 133.01 of what is now the second line of that section, and 
which parallels language already found in Sections 133.21 and 226.07, 
was made at a time when an attempt was being made to strengthen 
the anti-trust laws. It is not easy, therefore, to infer that the detailing 
of what might be unlawful restraints of trade was intended to reduce 
the original breadth of the section. Sizth, it is far from certain that 
the detailing in Sections 133.21 and 226.07 was intended, by referring 
to combinations impairing competition or affecting the price, quan- 
tity or supply of ‘‘any article or commodity,’’ to restrict the scope 
of the broad prohibition of all combinations in restraint of trade 
adopted in 1893. True, corporations might be most feared for mo- 
nopoly of tangible goods, and railroad service was already regulated."* 
However, telephone companies were expressly considered to be 
within the scope of Section 133.21 in McKinley T. Co. v. Cumberland 
T. Co."* The public policy favoring economies in such public utilities 
was held to save a contract in restraint of competition between two 
telephone companies from condemnation by the anti-trust law. While 





™4 People v. Epstean, 170 N.Y. Supp. 68 (1918), (a photoengraving is not a 
commodity). 

ub N.Y. Laws 1933, c. 804. 

16 Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427 (1932); 
United States v. Gold, 115 F.2d 236 (2d Cir. 1940); United States v. American 
isan Association, 110 F.2d 703 (D.C. Cir. 1940), cert. denied, 308 U.S. 599 

117 Milwaukee Masons & Builders’ Ass’n v. Nierzerowski, 95 Wis. 129, 70 
N.W. 166 (1897). 

8 Wis. Ann. Stat. § 1792 e¢ seg. (1889). 

119 152 Wis. 359, 140 N.W. 38 (1913). ‘““The supplying of telephone service may 
be classed within the general terms of the statute as the supplying of a commodity 
constituting a subject of commerce.” 
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it is arguable that a telephone company sells not services but a form 
of electricity, this is not the common meaning or understanding. 
Telephone service is an almost inveterate manner of referring to the 
business. Seventh, a cardinal principle of statutory construction, 
founded in basic logic, is that the legislative intent in a law passed in 
one period can hardly be deduced from what the legislators of a 
later period believe.!*° Hence it lends no support to either side of the 
question that the legislature of 1947 considered it necessary to amend 
the statute to expressly apply to ‘‘newspapers, magazines, periodicals 
and advertising, including radio advertising’’ (emphasis supplied); 
nor that the 1949 legislature considered and refused to amend the 
statutes to expressly apply to services. 

The need for at least partial coverage in the service trades and 
industries is obvious. In the first three years after the anti-trust 
division of the attorney general’s office was established, fifteen com- 
plaints concerning service trades were made by individuals and 
businesses around the state. Charges of conspiracies to raise prices, 
impair competition, and monopolize trade have been directed in 
various localities at dry cleaners, laundrymen, barbers, watch repair- 
men, dentists, physicians, architects, and others. No relief of any 
kind is forthcoming today. The attorney general’s office is in the un- 
happy position of having given an opinion that it believed that the 
law was inadequate to cover services, and of having its reeommenda- 
tions for a broadening of coverage rejected. 

An example of the inequities possible under a law which does not 
apply to service industries and trades is State v. Friedl.'*' The district 
attorney of Dane County filed a criminal complaint against several 
of the bigger wholesale dry cleaners in Madison, charging that they 
maliciously conspired to injure the local business of one Lambrecht. 
The purpose of the defendants was alleged to be to monopolize the 
Madison cleaning business, and drive Lambrecht, who was an out-of- 
town wholesaler doing business with several retail outlets in Madison, 
out of business. Lambrecht, although paying wages higher than 
those paid in Madison cleaning plants, did work at prices substantially 
lower. He had refused demands of the defendants to raise his prices. 
Threats of a price war to drive him out of business, and coercion of 
Madison retailers doing business with him were alleged. 

Because of the general feeling that the anti-trust law, although 
definite in its declaration that the combination alleged was unlawful, 





1220 CRAWFORD, CONSTRUCTION OF STATUTES 405 (1940). 


121 Circuit Court, Dane County, Wis. (1950), appeal dismissed, 259 Wis. 110, 
47 N.W.2d 306 (1951). 
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did not apply to dry cleaning as a “‘service’”’ industry, the district 
attorney was compelled to resort to less particularized conspiracy 
statutes, especially Section 343.681,!2? and also Sections 340.45!” 
and 348.40.!% At a preliminary hearing the circuit judge sitting dis- 
missed the complaint on the ground that no offense was shown to 
have been committed. This decision was predicated almost wholly 
on the interpretation given the statutes concerned. An attempt to 
ascertain whether the circuit judge was correct in his view of what 
the conspiracy statutes require in order to prove an offense under 
them was thwarted by the Supreme Court’s ruling denying the 
appeal. Action taken at a preliminary hearing is not a final judgment 
which may be appealed. An information charging corporate defend- 
ants with the same offenses is pending, and an adverse decision in 
this action will be appealable. The lower-priced firm had been effec- 
tively compelled to abandon its Madison service at the time the 
complaints were filed, and over a year has passed without action to 
redress the situation. 

The uncertainty which has shrouded the question of whether the 
anti-trust laws apply to service trades and industries might deter 
the courts from finding at this date that they do so apply. This 
would be particularly likely if the question were tested in a criminal 
or preventative action brought by the state. Were the question tested 
in a civil action for damages sustained by a private party because 


122 Wis. Stat. § 343.681 (1949) reads as follows: 

Any two or more persons who shall combine, associate, agree, mutually 
undertake or concert together for the purpose of willfully or maliciously in- 
juring another in his reputation, trade, business or profession by any means 
whatever, or for the ag ag of maliciously compelling another to do or 
perform any act against his will, or preventing or hindering another from 
doing or performing any lawful act shall be punished by imprisonment in the 
oaey jail not more than one year or by fine not cuelion five hundred 

ollars. 


123 Wis. Start. § 340.45 (1949) reads as follows: 

i person who shall verbally or by any written or printed communication, 
maliciously threaten to accuse another of any crime or offense, or to do any 
injury to the person, property, business, profession, calling or trade, or the 
profits and income of any business, profession, calling or trade of another, 
with intent thereby to extort money or any pecuniary advantage whatever, 
or with intent to compel the person so threatened to do any act against his 
will or omit to do any lawful act, shall be punished by imprisonment in the 
state prison not more than two years nor less than one year or by fine not 
exceeding five hundred dollars nor less than one hundred dollars. 


14 Wis. Strat. § 348.40 (1949) reads as follows: 

Any person guilty of a criminal conspiracy at common law shall be punished 
by imprisonment in county jail not more than one year or by fine not ex- 
—— five hundred dollars; but no agreement, except to commit a felony 
upon the person of another or to commit arson or burglary, shall be deemed 
a conspiracy or be punished as such unless some act, beside such agreement, 
be done to effect the object thereof by one or more of the parties to such 
agreement. 
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of a conspiracy to restrain trade and competition, however, the 
equities in favor of the plaintiff would more than balance any claim 
of the defendants that they were not informed their combination 
was condemned by the statutes. 

The courts can determine the question only if it is presented to 
them; the legislature, owing a duty to the people to use the power of 
the State to protect the people from being deprived of the benefits 
of competition,’ can act swa sponte. One of the problems facing the 
legislature, of course, is pressure from service tradesmen. In the 1949 
session representatives of organized nurses, barbers, beauticians, 
lawyers, insurance agents, doctors, and miscellaneous trade associa- 
tions opposed the bill. 

ENFORCEMENT 


The greatest weakness in Wisconsin anti-trust law from the time 
of its adoption has been lack of enforcement. This stems from several 
sources, including the failure of the statutes to put a positive duty 
of enforcement on anyone, the failure of the legislature to provide 
adequate or any funds for necessary investigations and proceedings, 
the failure to devise effective enforcement machinery, and probably 
also from reluctance on the part of attorney generals to prosecute 
“white collar” crime. 

Despite the strong anti-trust feeling in the 1890’s and early 1900’s 
it does not appear that any prosecutions were initiated in Wisconsin 
during that period. In 1917 three suits charging price fixing were 
instituted. Two were dismissed, and the third was apparently dropped 
when the association prosecuted voted to dissolve.'?? The first burst 
of real activity came under Attorney General Morgan in 1921-1922, 
starting with the anti-trust campaign which produced the 1921 
amendments to Section 133.01. The Lorillard case was begun during 
this period, and concluded under the term of the next attorney gen- 
eral in 1923. The case was settled in 1924 by a consent decree which 
imposed a fine.!** Other cases prosecuted during the period affected 
illegal conspiracies among retail lumber dealers of Sheboygan, cement 
distributors, bakers, plumbers’ supply dealers, millwork corporations 
in Milwaukee, and the “bread trust.’’ Most of these cases were held 
up pending the Supreme Court’s ruling in the Lorillard case on the 
constitutionality of Section 133.01.° The “bread trust’”’ case, which 

1% State v. P. Lorillard Co., 181 Wis. 347, 361, 193 N.W. 613, 618 (1923). 

1% In Wisconsin the attorney general, although a constitutional officer, has no 
common law powers or duties. Hence he must find his authority in the statutes. 
State v. Snyder, 172 Wis. 415, 179 N.W. 579 (1920). 

187 Milwaukee Journal, Nov. 8, 1921. 


128 Milwaukee Leader, Nov. 3, 1924. 
139 Thid. 
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involved charges of a “‘gentlemen’s agreement” (!) among big bak- 
eries to sell at fixed prices and eliminate small firms, was settled 
following the Lorillard decision by a consent decree imposing fines 
of $2500 each.'*° 

In addition to the enforcement duties of the attorney general’s 
office, the statutes provide that the Wisconsin Department of Agri- 
culture has power to investigate charges of unfair methods of compe- 
tition, and may issue orders regulating such activity.“ This power 
can serve as a useful tool for preventing budding monopolies from 
developing into actual impairments of competition, and to break up 
unlawful price conspiracies which cannot be effectively reached by 
the slower and more burdensome judicial processes connected with 
prosecution in the courts. An example of this is the current investiga- 
tion and proposed promulgation of a fair practices code governing 
the purchase of tobacco from Wisconsin producers. An inherent gap 
between the market knowledge and bargaining power of the few 
major buyers and their agents and the thousands of small individual 
farmers growing tobacco, calls for a permanent remedy which is 
beyond the ability of a court to bring about by fine, forfeiture or 
injunction. At present the department has discretion on whether to 
conduct hearings on charges of unfair methods of competition. It is 
proposed to make this duty mandatory where charges are made by 
the attorney general.* 

The department was active in instigating prosecution by the federal 
anti-trust division of alleged conspiracies to fix prices for the purchase 
of cheese from Wisconsin producers in 1940-1942. It sent its econo- 
mist, William V. Kirsch, who had studied the problems of the cheese 
market over a period of 10 years, to Washington to confer with the 
head of the federal unit. Through this and other intervention from 
the state, three cases were brought under the Sherman Act, charging 
conspiracies to fix the prices of Swiss, American, and brick cheese.'* 
Difficulties of proof were very great, and while a consent decree with 
a $30,000 fine was won in the Swiss case, there was a verdict of ac- 
quittal in the brick case. The American indictment was finally 
dismissed in 1950, after long delays. 

130 Milwaukee Leader, Nov. 3, 1924. 

181 Wis. Stat. § 100.20 (1949), held constitutional, Ritholz v. Ammon, 240 
Wis. 578, 4 N.W.2d 173 (1942). 

12 Bill 7238 (Wis. 1951). 

133 United States v. Kraft Cheese Co., Criminal Indictment No. 11814, Fed. 
D.C. of W. Wis. (1940); United States v. Wis. Cheese Exchange, Criminal In- 
dictment No. 33198, Fed. D.C. of N. Ill. (1942); United States v. Nat’l Cheese 
Institute, Criminal Indictment No. 33197, Fed. D.C. of N. Ill. (1942). 

14 United States v. Wisconsin Cheese Exchange, reported in THe FrepERaL 


Anti-Trust Laws wira Summary oF Casss INsTITUTED BY THE UNITED STATES 
No. 694 (CCH-1947). 
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Dissatisfaction with the lack of open competition in tobacco and 
cheese markets was one of the principal factors which led to the 
establishment of an anti-trust division in the office of the state attor- 
ney general in 1947. There had also been charges of price fixing in the 
construction industry, the dairy industry, and in other agricultural 
products. The statute enacted requires all officers, departments, 
bureaus and commissions of the state to report to the anti-trust 
division all violations of Chapter 133 which come to their attention, 
and to cooperate with and assist him in investigation and prosecution 
of violations."* 

Wisconsin’s first assistant attorney general in charge of the anti- 
trust division, Leonard Bessman, was selected through a civil service 
examination. Mr. Bessman, who had three years experience with the 
federal anti-trust division, announced upon appointment what has 
been the policy since: “The endeavors of the anti-trust division will 
so far as possible be directed toward restraints of trade and monopo- 
lizations which affect the entire citizenry ... or large groups... .’’* 

The staff of the anti-trust division includes another assistant 
attorney general who devotes part of his time to other matters, and 
one or two field investigators. The budget set up in 1947 allotted 
$50,000 annually to anti-trust work. In 1949, however, the legislature 
took away the direct appropriation, and substituted only a $25,000 
allowance in the general budget of the attorney general. A bill to 
restore the original appropriation as a separate package was intro- 
duced in the 1951 legislature.'*” 

Inactivity in anti-trust enforcement from 1893 to 1920, and 1923 
to 1947, illustrates the result of disinterested, hostile, or inadequately 
financed administration of the anti-trust laws. Much of this can be 
overcome by having a specific appropriation to insure the continuance 
of effective policing of unlawful restraints on trade and competition. 
As it is, an antagonistic or disinterested attorney general could 
financially throttle anti-trust enforcement, in contrast to the encour- 
agement which has been given to the division thus far. 

In the period from November, 1947 to February, 1951, sixty-eight 
complaints involving tangible commodities and fifteen involving 
services were received by the division. Thirty-one different commodi- 
ties were involved in the former group. 

It is the practice of the division to make a written reply to every 
complainant, and to investigate every complaint which appears to 





1% Wis. Stat. § 14.525(1) (1949). 
1% As quoted in the Capital Times, Dec. 9, 1947. 
187 Bill 509A (Wis. 1951). 
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be within its jurisdiction and involve an anti-trust violation. Such 
action usually follows within two weeks. An investigator interviews 
complainants in most cases to determine whether there is reason to 
believe a violation of the laws has occurred and what the facts are. 
If it appears that a violation may have occurred the division contacts 
the accused party or parties, notifies them of the provisions of the 
laws, and discusses the complaint with him or them. Even well- 
founded charges are frequently settled at this level. This is particu- 
larly so where the unlawful conduct was engaged in without knowl- 
edge that it was prohibited, or where it was done under pressure 
from others (as where customers have threatened to boycott a whole- 
saler unless he stops selling to the complainant, etc.). Since the divi- 
sion considers its task remedial and preventative rather than punitive, 
such settlements do not even attract public notice. 

A case not settled in this manner proceeds by way of discovery 
inquisitions under Section 133.06. The parties interrogated are usually 
required to produce books and records pertinent to the inquiry. 
There is no personal privilege against incrimination, but personal 
immunity from prosecution is afforded individuals examined as to 
matters upon which they are forced to testify.4** Corporations have 
no privilege against self-incrimination, hence do not get immunity 
in such proceedings.'*® Corporate officers ordered to produce corporate 
books and records which incriminate them personally get no personal 
immunity merely by such production.'° 

A complaint is thereafter filed if investigation uncovers facts 
which seem to show a violation of the anti-trust law. Discovery 
proceedings may again be held after the filing of the complaint. 

The volume of business handled by the anti-trust division is con- 
siderable. It includes not only anti-trust violations of the type dealt 
with in this comment, but also price discriminations and rebates, 
tie-in sales and, ironically enough, defense in the courts of the anti- 
competitive Fair Trade Act which constitutes one of the principal 
exceptions to the state’s anti-price-fixing policy. 

Major victories have been won in the dissolution of the price 
conspiracy in the Retail Gasoline Dealers case, which brought $4596 
in fines into the state treasury, and in the consent decree against 





188 Wis. Strat. § 133.24 (1949); Nekoosa-Edwards Paper Co. v. News Pub- 
lishing Co., 174 Wis. 107, 182 N.W. 919 (1921). See McDermott, Discovery 
Examination Before Trial, 21 Mara. L. Rev. 1 (1936). 

139 Nekoosa-Edwards Paper Co. v. News Publishing Co., supra note 138, and 
see the express provision in Wis. Stat. § 133.24 (1949). 

40 Nekoosa-Edwards Paper Co. v. News Publishing Co., supra note 138. 


M41 Wis. Stat. § 133.03 (1949). 
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funeral directors who conspired to fix prices in Douglas County. 
A preliminary victory has been won against alleged price fixing in 
dairy products. A year-long investigation of monopolistic practices 
and price fixing in the tobacco industry produced data which showed 
the need for a fair practices code in the industry, now being formulated 
in the Department of Agriculture. A late-model “bread trust’’ which 
appears to have raised its head in Manitowoc courts is currently 
being prosecuted, but dilatory tactics by defendants and slowness of 
the court in ruling on motions have extended the proceedings for 
over two years without reaching the trial stage. 

Section 133.02 has always contained language which could serve 
no other useful purpose than as a directive to judges in whose courts 
anti-trust violations are complained of to speed up the handling of 
such cases, because of their public importance. The 1893 law directed 
judges to proceed to hearing and judgment, “‘as soon as may be, in 
accordance with its rules.’”’ The 1898 revision dropped (perhaps 
inadvertently) the comma, and the phrase now reads “‘as soon as may 
be in accordance with its rules.’’ There is no legislative history demon- 
strating, and no other reason to believe, that this minor change was 
intended to modify the obvious legislative will that such cases be 
given priority in handling, and that the courts proceed to hearing 
and judgment in conformance with court rules. There have been, 
however, long and unnecessary delays in getting anti-trust cases 
through the circuit courts. 

The statute establishing an anti-trust division in 1947 directed 
that the division cooperate with the federal anti-trust division.’ 
Such cooperation has been extensive and is apparently of assistance 
to both state and federal agencies. There is a free interchange of 
complaints coming to one which are more properly within the juris- 
diction of the other. 


Conclusion 


The creation of an anti-trust division established Wisconsin as a 
leader in anti-trust enforcement.’ Competition best thrives where 
its enemies are constantly and speedily checked. The vigorous pro- 
gram to restore and maintain free competition in those segments of 
the economy where competition is the most desirable economic sys- 
tem is calculated to protect the public interest. 


RaupH J. GEFFEN 





42 Wis. Stat. § 14.525(2) (1949). 
43 See, for example, the comparison between state activity discussed in Munp, 
GOVERNMENT AND Business (1950). 
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THE ELIMINATION OF NONCONFORMING USES 


One of the major problems in effective administration of modern 
zoning ordinances is the nonconforming use, that is, a use which does 
not comply with the regulations of the use district in which it is 
located.’ Elimination of such uses is a problem of increasing concern 
in communities all over the country. The draftsmen of early zoning 
enabling statutes and ordinances believed that nonconforming uses 
in existence when the ordinance was enacted should be allowed to 
continue. ‘‘A zoning ordinance may control only future development. 
It is not retroactive. That is, it cannot prevent the continuation of a 
use established prior to the enactment of the zoning ordinance.’’? 
This view was prompted by a fear that the courts would hold un- 
constitutional any zoning ordinance which attempted to eliminate 
existing nonconforming uses. 

The purpose of zoning, which is said to be the crystallization 
of present conditions and the constructive control of future 
development, does not require that existing uses be changed. 
Hence it has been generally assumed that any attempt to make 
zoning ordinances retroactive would meet with the opposition 
of the courts amd might result in their declaring the ordinances 
as a whole unconstitutional.’ 


Today, the constitutionality of zoning itself is firmly established, 
but the nonconforming use still raises questions of policy and con- 
stitutionality. Contrary to early optimism, there is no hope that such 
uses will disappear by themselves, since a nonconforming use, such 
as a retail store in a residential zone, may enjoy a monopolistic advan- 
tage, protected from further invasion by the zoning ordinance.‘ 

The purpose of this article is to set forth the means by which the 
Wisconsin legislature and courts have eliminated or limited non- 
conforming uses, and to suggest other means which might prove more 
effective, some of which have been tried successfully in other juris- 
dictions. 

Before proceeding further, the provisions of the Wisconsin enabling 
statutes in respect to nonconforming uses should be noted. Prior to 
1943, the enabling act for urban zoning provided: 





1 Bartholomew, Non-conforming Uses Destroy the Neighborhood, 15 J. Lanp & 
P. U. Econ. 96 (1939). 

? Rowlands, Rural County Zoning in Wisconsin, 1937 Wisconsin BLuE Book 
169, 171. See also, Bassett, Zontna, 105 (1936), and Baker, Lecat Aspects 
or Zon1nG, 145 (1927). 

? Comment, 39 Yate L. J. 735, 737 (1930). 

‘ Bettman, A Backward Step in Zoning, 16 J. Lanp & P. U. Econ. 455 (1940). 
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The continued use of a building or premises for an industry 
or use for which the same are lawfully used at the time any ordi- 
nance under this subsection shall take effect shall not be prohib- 
ited, but alterations of or additions to buildings for the purpose 
of prohibited industry or use may be forbidden.5 


The statute has since been made much more specific and now reads: 


The lawful use of a building or premises existing at the time 
of the adoption or amendment of a zoning ordinance may be 
continued although such use does not conform with the provisions 
of this ordinance. Such nonconforming use may not be extended. 
The total structural repairs or alteratjons in such a nonconform- 
ing building shall not during its life exceed 50 per cent of the as- 
sessed value of the building unless permanently changed to a con- 
forming use. If such nonconforming use is discontinued for a 
period of 12 months, any future use of the building and premises 
shall conform to the ordinance.’ 


The provisions of the county zoning enabling act® have gone 
through considerable change through the years. The original act 
provided that a county zoning ordinance should not prohibit the 
continuance of an existing use nor “the alteration of, or addition to, 
any existing building or structure for the purpose of carrying on any 
prohibited trade or industry.’’® This was changed in 1935,!° to permit 
counties to prohilit “the alteration of, or addition to, any existing 
building or structure for the purpose of carrying on any prohibited 
trade or new industry.” In addition, the 1935 act provided for a 
means of enforcing the nonconforming use provisions of the ordinance. 
The plan, to be discussed in greater detail later, required registration 
of all nonconforming uses existing at the time the ordinance went into 
effect.'? At this writing, there is a bill before the Wisconsin legisla- 
ture which will repeal and recreate the county zoning enabling 
act.” This bill, which seems assured of passage, makes the following 
provision for nonconforming uses: 


An ordinance under this section shall not prohibit the con- 
tinuance of the lawful use of any building or premises for any 
trade or industry for which such building or premises is used at 
the time such ordinances take effect, but the alteration of, or 





§ Wis. Star. § 62.23(5)(d) (1939). 

* Wis. Laws 1941, c. 203, § 7(H). 
7 Wis. Strat. § 62.23(7)(h) (1949). 

8 Wis. Star. § 62.23 (1949). 

® Wis. Laws 1923, c. 388, § 1(4). 

10 Wis. Laws 1935, c. 403, § 1. 

1 Wis. Stat. § 59.97(4) (1949). 

2 Wis. Stat. § 59.97(7) (1949). 

1% Bill 339A (Wis. 1951.) 
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addition to, or repair in excess of 50 per cent of its assessed value 
of any existing building or structure for the purpose of carrying 
on any prohibited trade or new industry within the district where 
such buildings or structures are located, may be prohibited. The 
continuance of the nonconforming use of a temporary structure 
may be prohibited.'* 


The 1947 legislature enacted an enabling law which permits towns 
to zone in counties where there is no county zoning ordinance." 
This statute also provides that existing nonconforming uses may be 
continued, and requires the registration of nonconforming uses." 

Although it is clear that in Wisconsin the right to continue a non- 
conforming use has been guaranteed by statute, such is not the univer- 
sal rule. The Standard Enabling Act has no provision for noncon- 
forming uses, nor do the enabling acts of many of the states.’ In 
these states, the treatment of nonconforming uses by local ordinances 
becomes solely a policy question, subject to constitutional restraints. 

Many means of eliminating and controlling nonconforming uses 
have been proposed and tried. Among these means are retroactive 
zoning, amortization of nonconforming uses, abatement of noncon- 
forming uses as nuisances, public purchase and eminent domain, 
prohibition of the resumption of a nonconforming use after a period 
of discontinuance, and refusal to provide governmental services to 
nonconforming users. These means, and the legal results of their 
application in Wisconsin, will be dealt with in detail. 


Retroactive Zoning 


Retroactive zoning is a term used to describe a zoning ordinance 
which purports to bring all uses under its provisions, whether or not 
such uses were in existence at the time such ordinance went into 
effect. Such an ordinance makes all nonconforming uses illegal. In 
Wisconsin, such an ordinance would be invalid under the enabling 
laws which require that any ordinance permit the continuance of an 
existing nonconforming use. 


1% Bill 339A (Wis. 1951) § 59.97(7)(a). The bill continues the requirement that 
nonconforming uses be registered, but improves the administration of this pro- 
vision by placing the responsibility for this registration on the officer who is to 
enforce the zoning ordinance, §§ 59.97(7)(b) and 59.97(7)(c). 

13 Wis. Laws 1947, c. 224. 

4 Wis, Stat. §§ 60.74(4) and 60.74(6) (1949). 

18 STANDARD StaTE ZONING ENABLING ACT, prepared by an advisory committee 
of the Department of Commerce, 1926. 

16 The following enabling laws, for example, make no mention of nonconform- 
ing uses: Ata. Cope Ann. tit. 37, §§ 772- 85 (1940) (cities); Ark. Stat. ANN. 
tit. 19, §§ 2801 et 1’: (1947), (first and second class cities) ; Can. Gen. Laws act 
994 (1944) (cities); Coto. Stat. ANN. c. 26 (1935) (cities); Conn. Rev. GEN. 
Start. c. 43 (1949) (cities); Det. Rev. Cope c. 179 (1935) (cities); Fia. Stat. c. 
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Apart from the enabling acts, such drastic legislative action is of 
doubtful constitutionality. The Wisconsin Court has never had to 
decide this constitutional question because of the enabling statutes. 
However, two Wisconsin decisions indicate that the court disapproves 
of retroactive zoning. The Building Height Cases‘? involved a 1923 
statute which limited the height of all buildings which “shall be 
erected’”’ but made no provision for buildings under construction 
when the law took effect.'* The court held the statute inapplicable 
to such buildings. ‘A construction of a statute which gives it a retro- 
spective effect is not favored, and this is especially true where vested 
rights are effected.’’!* To apply the statute to a building in process of 
construction would “work a great hardship, a serious invasion of 
vested rights, and would give to the statute a retrospective effect 
which should not be given in the absence of a plain legislative pur- 
pose.’’?° This case was approved in Rosenberg v. Whitefish Bay,” a 
case involving a village zoning ordinance which failed to mention 


176 (1949) (cities) ; IbaHo Cope Ann. tit. 50, §§ 401-405 (1949) (cities); Inp. ANN. 
Strat. §§ 53-701 et. seq. (Burns Supp. 1951) (cities); Iowa Cope c. 414 (1950) 
(cities); Iowa Cope c. 358A (1950) (counties); Miss. Cope Ann. §§ 3590-3597 
(1942) (cities); Mont. Rev. Cones ANN. tit. 11, §§ 2701-2709 (1947) (cities); 
Nes. Rev. Stat. §§ 19-901 to 19-914 (1942) (cities of the first and second class); 
Nes. Rev. Stat. § 23-114 (1942) (counties); N. H. Rev. Laws c. 51, $§ 50-71 
(1942) (cities); N. M. Strat. Ann. §§ 14-2509 to 14-2518 (1941) (cities); N. Y. 
Gen. City Law §§ 81-83 (cities); N.Y. Vittace Law §§ 175-179 (villages); N.Y. 
Town Law §§ 261-284 (towns); N. C. Gen. Strat. Ann. §§ 160-172 to 160-181 
(1943) (cities); N. D. Rev. Cope §§ 40-4701 to 40-4713 (1943) (cities); Onto 
Gen. Cope Ann. §§ 4366-7 to 4366-13 (1943) (cities and villages); Oxia. Strat. 
tit. 11, §§ 401-410 (1941) (cities); Ore. Comp. Laws Ann. §§ 95-2401 to 95-2408 
(1940) (cities); S. C. Cope Ann. §§ 7390-7398 (1942) (cities and towns); S. D. 
Cove §§ 45.2601-45.2610 (1939) (cities); Tenn. Cope Ann. §§ 5755(58)-5755(76) 
(Michie 1938) (cities and counties); Tex. Stat. Rev. Civ. arts. 1011a-1011j 
(1936) (cities); Uran Cope Ann. §§ 15-8-89 to 15-8-107 (1943) (cities); W. Va. 
Cope Ann. §§ 511-525 (1949) (cities, towns and villages); Wyo. Comp. Srar. 
Ann. §§ 29-1901 to 29-1909 (1945) (cities, towns and villages). Most of the above 
statutes are patterned after the Standard State Zoning Enabling Act. 

A minority of enabling acts have express provisions permitting continuance 
of existing uses, similar to the Wisconsin enabling laws. For examples of such 
statutes, see: Ala. Laws 1947, No. 344 (counties); Kan. Gen. Strat. Ann. § 12-709 
(1935) (cities); Ky. Rev. Strat. § 100.069 (1948) (cities); La. Rev. Srar. tit. 33 
§ 4722 (1950) (cities—applies only where a commercial use has existed contin- 
uously since 1921); Mz. Rev. Star. c. 80, § 84 (1944) (cities); Mass. Ann. Laws 
c. 40, § 26 (1944) (cities); Miyn. Stat. § 396.12 (1945) (counties); Nes. Rev. 
Strat. § 14-406 (1943) (cities of the metropolitan class); N. J. Rev. Srar. tit. 40, 
§ 55-48 (1937) (cities); Onto Gen. Cope Ann. § 3180-18 and § 3180-43 (Cum. 
Supp. 1950) (counties and towns); R. I. Gen. Laws c. 342, § 5 (cities and towns); 
8. i. Laws 1941, c. 216 (counties); Vr. Star. § 3856 (1947) (cities, villages and 
towns); Va. Cope Ann. § 15-848 (1950) (counties). 

A few enabling laws now specifically provide for gradual elimination of non- 
conforming uses. Statutes of this type are listed in footnote 29. 

17181 Wis. 519, 195 N.W. 544 (1923). 

18 Wis. Laws 1923, c. 424. 

19 181 Wis. 519, 531, 195 N.W. 544, 549 (1923). 

20 Td. at 532, 195 N.W. at 549. 

21 199 Wis. 214, 225 N.W. 838 (1929). 
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buildings in the process of construction. In this case, the owner had 
spent $9,000 in architects’ fees in planning a large hotel before the 
ordinance was passed. The court, following the Building Height 
Cases, construed the ordinance to have only prospective effect, and 
held, therefore, that it did not apply to this case. 

The leading American case holding retroactive zoning unconsti- 
tutional is Jones v. City of Los Angeles. The Los Angeles zoning 
ordinance made it unlawful to “erect, establish, operate, maintain 
or conduct’’ mental sanitariums outside of certain districts. At the 
time the ordinance was adopted, four such sanitariums were operating 
in a district where the ordinance did not permit them. The plaintiff 
owners sought to enjoin enforcement. The Supreme Court of Cali- 
fornia held that while it was not invalid for the city to exclude mental 
hospitals from residential districts, the application of such an ordi- 
nance retroactively is ‘an unreasonable and unjustifiable exercise of 
the police power.’’ As applied to existing uses, then, the ordinance 
was unconstitutional. Cases from other jurisdictions support this 
view.” 

Recent thinking on the subject, however, indicates that the con- 
stitutional prohibition is not, or at least should not be as rigid as has 
been suggested. The more modern view is that the rule is not absolute, 
but depends on the reasonableness of its application. Bassett says: 


There is little doubt that under zoning ordinances municipali- 
ties, if they wish, can succeed in ousting nonconforming uses 
and buildings. If the police power can be invoked to prevent a 
new nonconforming building because of its relation to the com- 
munity health, safety, morals, convenience, and general welfare, 
it follows that the police power can be invoked to oust existing 
nonconforming uses. Theoretically the police power is broad 
enough to warrant the ousting of every nonconforming use, but 
the courts would rightly and sensibly find a method of preventing 
such a catastrophe. 


Thus, while it may obviously be unconstitutional for an ordinance 
to require destruction of a substantial apartment building, other uses, 
involving less permanent structures and smaller investments might 
be eliminated without the court declaring it unreasonable or arbitrary. 
Giving the owner an opportunity to amortize the loss over a period 
of time bears on the reasonableness of the ordinance. This method 
is becoming increasingly popular, and will be separately discussed. 





22 211 Cal. 304, 295 Pac. 14 (1930). 
23 Adams v. Kalamazoo Ice and Fuel Co., 245 Mich. 261, 222 N.W. 86 (1928); 
Pelham View Apartments, Inc. v. Switzer, 130 Mise. 545, 224 N.Y.S. 56 (1927). 


* Bassett, ZONING, 112 (1936). 
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Another factor bearing on reasonableness is the nature of the prop- 
erty. It has been suggested that “courts . . . are inclined to distinguish 
between mere land uses such as tennis courts, skating rinks, etc., and 
fairly substantial buildings.’’* Courts may be more willing to apply 
zoning ordinances retroactively in rural than in urban situations. 
While many urban nonconforming uses involve expensive substantial 
buildings, this is not true of rural zoning. Frequently the noncon- 
forming use involves no building or structure at all, but the mere use 
of land in a manner not permitted by the zoning ordinance. Bassett 
apparently had this in mind when he said: 

It is better not to have the nonconforming clause of the zoning 
ordinance refer to “land or premises.”’ The privilege of continued 
use may well be applied to existing buildings but should not be 
applied to existing land or premises.” 


It is likely that with the present trend, some retroactive legislation 
will be accepted by the courts, especially if the owner is given a 
reasonable length of time in which to discontinue his use. 

Considering the problems raised by the nonconforming use, it 
would seem wise to eliminate from enabling acts the prohibition 
against retroactive zoning regulations, as has been suggested by 
Bassett.?”7 This would give local communities a greater degree of 
freedom to work out the problem in the manner best suited to that 
locality. At the same time, the property owner would be protected 
by the courts against arbitrary and unreasonable legislation. 


Amortization of Nonconforming Uses 


The possibility of allowing the property owner a reasonable period 
of time in which he must discontinue his nonconforming use has 
already been mentioned. This method has commonly been called 
“amortization”? of the nonconforming use. 

Amortization is a fairly new solution to the problem of nonconform- 
ing uses. Its advantage is that it provides for the eventual elimination 
of present nonconforming uses, and yet does not constitute legislation 
likely to be held arbitrary and unreasonable by the courts. Although 
the method is too new to discover any trend of judicial opinion, 





% Ricuarp T. ELy anp Georce 8. WEHRWEIN, LAND ere nay 109 (1940). 
It is significant to note that the nonconforming use provisions of Bill 339A 
(Wis. 1951) provide that 4 county ordinance may prohibit the nonconforming 
use of a “temporary structure.” 


* Bassett, Zonina, 115 (1936). 
37 Jd. at 116. 
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writers on the subject are in general agreement that the method is 
constitutional.”* 

Amortization of nonconforming uses has been expressly authorized 
by recent amendments to zoning enabling laws in a number of 
states.2® Most of these amendments have applied only to county 
zoning, where nonconforming uses are less apt to involve substantial 
investments. Only the Illinois and Virginia laws apply to city zoning. 
Both of these states previously expressly permitted continuance of 
existing nonconforming uses, indicating a substantial change in 
policy. The constitutionality of the amortization provisions of these 
statutes has not yet been tested, but, as previously indicated, there 
should be few constitutional problems if ordinances provide a reason- 
able time for elimination. 

Ordinances providing for amortization of nonconforming uses have 
been enacted in a number of large cities, including Chicago, Rich- 
mond, Wichita, and Boston. The length of time given the owner to 
eliminate his nonconforming use or building varies with the city and 
with the type of structure. For substantial buildings of brick and 
steel the time limit in ordinances now in effect ranges from twenty 
to one hundred years. Less substantial structures, such as billboards, 
may be given a much shorter time, ranging from six months to two 
or three years. 

Two Louisiana decisions, commonly known as the Dema Realty 
Cases,*° have been the cause of considerable interest. The zoning 
ordinance of New Orleans required that nonconforming uses be dis- 
continued within one year. In these cases, the court upheld the con- 
stitutionality of the ordinance as applied to a grocery store and a 
drug store in a residential zone. In the grocery store case, the United 
States Supreme Court denied certiorari. Although the ordinance was 





28 Note, 9 U. or Cut. L. Rev. 477 (1942); Note, 35 Va. L. Rev. 348 (1949); 
Hy; — Nonconforming Use and the City Plan, 15 J. Lanp & P. U. Econ. 
94 (1939). 


29 See: Coto. Stat. Ann. c. 45A, § 19 (Supp. 1950) (county zoning, enacted 
1939); Inu. Rev. Strat. c. 24, § 73-1 (1945) (city zoning, enacted 1943); Kan. 
Gen. Strat. Ann. § 19-2919 (Cum. Supp. 1947) (county zoning, enacted 1941); 
Oxxa. Laws 1949, tit. 19, c. 21, § 16 (county zoning, enacted 1949); Ore. Comp. 
Laws Ann. § 86-1210 (Supp. 1947) (county zoning, enacted 1947); Pa. Stat. ANN. 
tit. 16, § 510.14 (Cum. Supp. 1950) (county zoning, enacted 1937); Uran Copp 
Ann. § 19-24-18 (1943) (county zoning, enacted 1943); Va. Cop ANN. § 15-843 
(1950) (city zoning, enacted 1942). 


30 State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613 (1929) 
cert. den. 280 U.S. 556; and State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 
123 So. 314 (1929). 
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upheld, the time limit seems unduly harsh. Also, the reasoning was 
confused by the court’s views on the subject of nuisance.” 

The amortization method cannot now be employed in Wisconsin 
communities because of the provisions of the enabling laws. The 
desirable possibilities of the amortization method alone would seem 
to be adequate reason to discard the statutory restriction on local 
ordinances. Zoning is primarily a matter of local concern, and local 
communities should be given as much freedom as possible, within 
the limits of the constitution, to work out solutions to their own 
zoning problems. 

The desirability of the amortization plan has been stated very 
forcefully: 

Amortization of nonconforming uses is fair. The useful life of 
the building or use to which the premises are devoted is deter- 
mined and the owner has that length of time to conform. The 
loss he suffers, if any, is spread out over a period of years, and he 
further enjoys a monopolistic position by virtue of the zoning 
ordinance as long as he remains. Amortization will eventually 
eliminate nonconforming uses. It is time to follow the lead taken 
by Chicago and other cities.* 


Abatement of Nuisance 


Although it is the general rule that a zoning ordinance which makes 
all nonconforming uses illegal is invalid, certain uses of property 
which can be classified as nuisances can be abated, even though the 
statute is retrospective in effect.** The doctrine causes confusion 
because some writers apparently do not agree that it is a separate 
doctrine, but rather would consider the nature of the use in deter- 
mining the constitutionality of a retroactive zoning ordinance.** The 
problem is more easily understood if the power to zone is distinguished 
from the power over nuisances.* The power to zone is broad in its 
application, but can have only limited retroactive effect. The power 
over nuisances, while more circumscribed, permits much more drastic 
action. If a private business is a nuisance, it may be wholly prohibited, 
even though it involves considerable financial loss to the owner. 

While it is generally admitted that a nuisance may be eliminated, 

La. Rev. Srar., tit. 33, § 4722 (1950) was amended by Acts of 1948, No. 471, 
§ 1, to provide that “no regulation shall change the status of premises which have 


been continuously used for commercial purposes since January 1, 1929, without 
interruption for more than six consecutive months at any one time.” 


3 Note, 35 Va. L. Rev. 348, 357 (1949). 

aoe _ Dix W. Noel, Retroactive Zoning and Nuisances, 41 Cou. L. Rev. 457 
* See Bassett, ZONING, 112 (1936). 
% Jones v. Los Angeles, 211 Cal. 304, 295 Pac. 14 (1930). 
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the difficult problem is the determination of when a nonconforming 
use under a zoning ordinance is a nuisance. In an early case, Reinman 
v. Little Rock® the United States Supreme Court upheld a city ordi- 
nance making it unlawful to maintain a livery stable in certain desig- 
nated districts, and held the statute could be constitutionally applied 
to persons maintaining such stables prior to passage of the ordinance. 
Although not a nuisance per se, it was within the police power of the 
state to declare that ‘in particular circumstances and in particular 
localities, a livery stable shall be deemed a nuisance in fact and in 
law,’’*” so long as the power is not exerted arbitrarily. The Reinman 
case was followed in the same year by another decision upholding 
the right of a city to prohibit the use of certain premises as a brick- 
yard, although the value of the premises was reduced from $800,000 
to $60,000, on the theory that such use of the premises constituted a 
nuisance.** In commenting on these decisions, John D. O’Reilly, Jr. 
states: 


But in each of these cases the Supreme Court was most careful 
to point out that this power of the legislature is narrowly limited 
and its exercise will be closely watched by the courts. It is notable 
that in each of the instances cited, the prohibited use contained 
an element of common-law nuisance in that it was the cause of 
physical annoyance and discomfort to neighboring landowners 
or to the community at large. It is difficult to see wherein these 
decisions empower the legislature to declare that any business 
establishment in a residential district is a public nuisance.* 


The last sentence of this statement was made in criticism of the 
Dema Realty Cases.*° In these questionable decisions, the court 
reasoned that a grocery store and drug store were nuisances merely 
because they were violations of the zoning ordinance. This reasoning 
has been severely criticized and has not been followed in other juris- 
dictions.“ The general rule is that legislative power does not include 
the power to declare that the violation of a city ordinance alone 
constitutes a nuisance. 
The legislature cannot validly declare that to be a nuisance 


which is not so in fact, unless such property be so used as to con- 
stitute a nuisance, which is essentially a judicial question, or 





% 237 U. S. 171 (1915). 

37 Jd. at 176. 

38 Hadacheck v. Sebastian, 239 U. S. 394 (1915). 

39 John D. O'Reilly, Jr., The Nonconforming Use and Due Process of Law, 23 
Gero. L. J. 218, 225 (1935). 

4° See note 30 supra. 

4 39 Yate L. J. 735 (1930). 
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unless its use be such as to endanger the public health, public 
safety, public welfare, or offend the public morals.” 


Except in Louisiana, then, violation of a city zoning ordinance is not 
a nuisance unless there are other factors which give it the elements 
of a nuisance.“ On the other hand, a legislative determination that a 
given situation constitutes a nuisance will be given considerable 
weight by the courts.“ 

The Wisconsin Court has followed the majority view. In Wasilewski 
v. Biedrzycki* an attempt was made to have the defendant’s proposed 
garage declared a nuisance. The defendant had secured a building 
permit, but before he began construction, the city amended its 
zoning ordinance so as to place the location of the proposed garage 
in a residential zone. The trial court found that the proposed garage 
was in a business district. In the Supreme Court, it was argued that 
this finding was against the evidence, since the zoning amendment 
declared that this was a residential district. The Court stated that 
the subsequent amendment “cannot affect the defendant’s right to 
erect a building.’”’ The Court went on to rule that the proposed garage 
did not constitute a nuisance. 

It falls well within the established rule that a business such 

as this does not constitute a nuisance .. . . In Cunningham v. 

Miller, 178 Wis. 22, 189 N.W. 531, it was found in effect that the 

location of the funeral parlor would injuriously affect persons 

. ordinary sensibilities. We have no such finding or situation 

ere. 


The only other Wisconsin case involving this point is Chrome Plat- 
ing Co. v. Milwaukee.” In this case, the plaintiff was using a large 
building for its business of chrome plating. By a 1926 amendment to 
the Milwaukee zoning ordinance, a portion of the plaintiff’s premises 
were placed in a residential zone. In 1943, the Common Council of 
Milwaukee passed a resolution declaring the use of that portion of 





4 Sheppard v. Giebel, 110 S.W. 2d 166, 171 (Tex. Civ. App. 1937). 

43 Jones v. Los Angeles, 211 Cal. 304, 295 Pac. 14 (1930); Monzolino v. Gross- 
man, 111 N.J.L. 325, 168 Atl. 673 (1933); Conway v. Gampel, 235 Mich. 511, 
209 N.W. 562 (1926); Otto Seidner Inc. v. Ralston Purina Co., 24 A.2d 902 
(R.I. 1942); 39 Yate L. J. 735, 738 (1930). William Fratcher, writing in 35 
Micu. L. Rev. 642 (1937) commented, at 644, that the Dema decisions ‘‘sound 
more like Cossack interpretations of Muscovite ukases than utterances of a court 
operating under the benignant provisions of Magna Carta.” 

( “ ong W. Noel, Retroactive Zoning and Nuisances, 41 Cou. L. Rev. 457, 463 
1941). 

180 Wis. 633, 192 N.W. 989 (1923). 

# Td. at 638, 192 N. W. at 991. The court cited McCann v. Strong, 97 Wis. 551. 
72 N.W. 1117 (1897), and Wahrer v. Aldrich, 161 Wis. 36, 153 N.W. 456 (1915). 


47 246 Wis. 526, 17 N.W.2d 705 (1945). 
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the premises to be a nuisance, and directed that action be taken to 
terminate the violation of the zoning ordinance. Action was brought 
to enjoin enforcement of the zoning ordinance and the Council’s 
resolution. The Supreme Court affirmed a finding by the trial court 
that the zoning ordinance and resolution, as applied to the plaintiff, 
were arbitrary and unreasonable, since they had no relation to public 
health, safety, morals, or general welfare. Since the Court not only 
held the resolution unenforceable, but also the zoning ordinance it- 
self (since the division of plaintiff’s premises was arbitrary and un- 
reasonable), the case was not a square holding that a use which merely 
fails to conform to a valid zoning ordinance was not a nuisance for 
that reason alone. However, the opinion is indicative of the result 
which will likely be reached when such a case is presented. 

In Wisconsin, then, as in most jurisdictions, a mere nonconforming 
use under a zoning ordinance is not a nuisance, nor is it made so by a 
legislative finding that such nonconforming use is a nuisance. While 
it is not possible to discuss the law of nuisance in this article, it is 
sufficient to say that before a nonconforming use can be abated as a 
nuisance, there must be present some element of common-law nui- 
sance, or some threat to public health, safety, welfare or morals. 
The nuisance doctrine, therefore, does not offer many possibilities 
for the elimination of nonconforming uses.** This would appear to be 
equally true with regard to both urban and rural zoning. If an actual 
nuisance is found, it can be abated, whether or not such nuisance is 
also a nonconforming use under a zoning ordinance. 


Public Purchase, Exchange, and Eminent Domain 

Another possibility for the elimination of nonconforming uses is 
purchase by the public, either through voluntary sale or through the 
exercise of the power of eminent domain. The governmental unit may 
either purchase the property outright, or may pay a sum in the nature 
of damages for a perpetual easement against the nonconforming use. 
Use of.the power of eminent domain for this purpose has been held 
valid.4® The leading writers in the field of zoning, however, .have 
criticized the method. Says Bassett: 


48 There are indications that when the ordinance specifically permits contin- 
uation of existing uses, the courts will be more vhaiions to dec an activit; 
a nuisance than when there is no such legislation. In Robinson Brick Co. v. Luthi, 
115 Colo. 23, 169 P.2d 171 (1946), it was held that a zoning ordinance which per- 
mitted the continuation of existing nonconforming uses was a legislative authori- 
zation that the plaintiff’s clay mine (a nonconforming use) could be continued. 
While a court may have had jurisdiction to declare this a nuisance prior to the 
zoning ordinance, it cannot enjoin a business which the legislature has expressly 
permitted 

49 State ex rel. Twin City Building and Investment Co. v. Houghton, 144 Minn. 
1, 176 N.W. 159 (1920). 
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No effective zoning plan could be accomplished by the exercise 
of eminent domain. If there were some dimunition of the full 
use of property, the city would need to pay the loss to the private 
owner. This would mean a laborious and expensive proceeding 
for almost every parcel of land. Since the city could not afford 
to pay this cost out of public funds, but would need to assess 
the awards on the property benefited, the cost of the process 
would be enormous. The restrictions would consist of public 
easements of a permanent nature. But as every living organism 
grows and changes, these easements would have to be changed 
from time to time by successive applications of condemnation. 
The method would be clumsy and ineffective. Some states in their 
zoning enabling acts have tried to provide for the employment 
of eminent domain in whole or part, but the attempts have never 
been successful.®° 


Most other authorities have similar views.*' These views are directed 
principally at the early attempts to zone entirely by eminent domain. 
Minnesota’s first zoning enabling law was of this nature.® The in- 
effectiveness of this statute, which applied to only three principal 
cities, is demonstrated by the fact that under it Minneapolis zoned 
less than 1% of its area, St. Paul only 1.22% and Duluth less than 4% 
of 1%. Furthermore, this system propagated a sort of legal extortion. 
The owner of a vacant lot need only announce his intention to erect 
a store or other nonconforming use, and the city would be forced to 
pay damages. 

It seems clear that public purchase and eminent domain can never 
succeed as a basis for zoning itself. However, this power can be used 
to advantage in particular situations to eliminate particular noncon- 
forming uses. In many cases of nonconforming uses under city zoning 
ordinances, the excessive cost of purchasing either the land or the 
right to the use is not worth the gain to the community by its elimina- 
tion. The exercise of this power should be withheld for the special 





50 Bassett, ZONING, 27 (1936). Among the cases cited by Bassett which show 
the procedural difficulties of eminent domain are Madsen v. Houghton, 182 Minn. 
He a N.W. 831 (1930), and Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 

5! The expense of assessing the benefits and damages to every lot in a commu- 
nity make eminent domain unworkable when used alone. A premium would 
obviously be placed upon the ‘‘employment of obstructive methods and the 
filing of specious claims” resulting in endless litigation. Moreover, a city 
zoned by eminent domain would be fixed in a rigid mold, for each change 
would result in further litigation. 

Baxer, Leaat Aspects or Zon1nG, 113 (1927). Similar language can be found 
in J. 8S. Young, City Planning and Restrictions on the Use of Property, 9 Minn. L. 
Rev. 593, 595 (1925). 

5 Minn. Laws 1915, c. 128, §§ 1-7. 

516 Nat. Mum. Rev. 628 (1927). 
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case, for situations where great public good will result from a purchase 
which can be made at a price within reason.™ 

Rural zoning, however, should provide more opportunities for its 
use. Nonconforming uses under rural acts are less apt to involve 
large investments. They do not usually enjoy the advantage of monop- 
oly which is so often enjoyed by urban nonconforming users. The 
typical nonconforming users are families attempting to eke out a 
living from the submarginal soil of an out-of-the-way farm, or settlers 
in backwoods cabins. When one compares the amount of money 
which will be spent for schools, roads, and possibly relief for these 
nonconforming users, with the price for which their nonconforming 
uses could be purchased, the cost may be very small indeed. 

While public purchase and eminent domain may be impractical 
as a basis for zoning in general, they should not be discarded as useful 
tools in the process of eliminating particular nonconforming uses, 
especially in rural areas. 

The Wisconsin Court has never dealt with an attempt to eliminate 
a nonconforming use through public purchase. There is no general 
provision for public purchase or eminent domain in the Wisconsin 
enabling acts. However, there are two special cases involving airports 
where the legislature has specifically empowered county boards and 
city councils to exercise the power of eminent domain to eliminate 
nonconforming uses of land. Such boards may “regulate and restrict”’ 
buildings and structures “in the vicinity of any airport,’’ and in the 
exercise of this power, “may, by eminent domain, remove or alter 
any buildings, structures or objects of natural growth which are 
contrary to the restrictions imposed in the area in which they are 
located,’”’ with certain exceptions for property of railroads and public 
utilities.“ By another section of the statutes, local governments 
are given power to protect aerial approaches to airports “by ordinance 
regulating, restricting, and determining the use, location, height, 
number of stories and size of buildings and structures and objects of 
natural growth .. . .’’ The statute provides limits to the restrictions 
which may be imposed, but if ‘‘a greater restriction be deemed neces- 
sary,’’ it “shall be secured by purchase or by the exercise of the right 
of eminent domain . . . .”’ Nonconforming uses at the time such 





4A ane statute, passed in 1947, expressly authorizes purchase or con- 
demnation nonconforming uses in residence districts. Mica. Comp. Laws 
§ 125.583a (Supp. 1948). 

5 Wis. Stat. § 59.97(1)(b), aed by Wis. Laws 1941, c. 195, and amended 
by Wis. Laws 1945, c. 235. Bill 339A (Wis. 1951) which repeals and recreates 
ry 59.97, eliminates this subsection from the statutes. 


%® Wis. Strat. § 114.136 (1949). 
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restrictions go into effect are permitted to continue but the governing 
body “may remove such nonconforming use or acquire the necessary 
air right over the same by purchase or exercise of the right of eminent 
domain.’’®” 

Thus, the Wisconsin legislature has recognized the fact that there 
can be specific situations where the exercise of the power of eminent 
domain can be most helpful in removing nonconforming uses which 
are against the public interest. Even though the legislature has not 
made specific provision for its exercise generally, it would seem that 
there is sufficient “public purpose’’ in securing conformity to zoning 
regulations to permit use of the power. The Wisconsin Court has not 
yet had occasion to rule on this point. 

In addition to the power of purchase, there is the possibility that 
the city or county may own land which it will be willing to trade for 
property presently being used in a manner not conforming to a zoning 
ordinance. Our rural zoning enabling act makes specific provision 
for this: 

When any county acquires lands by tax deeds, the county 
board may exchange any such lands for other lands in the county 
for the purpose of promoting the regulation and restriction of 
agricultural and forestry lands.** 

This provision is well-advised and makes possible the elimination 
of nonconforming uses even though the financial condition of the 
county may not support any program of purchase. 


Abandonment and Discontinuance 

It has been customary for zoning enabling acts and ordinances to 
provide that if a nonconforming use is discontinued, any future use 
must comply with the ordinance. Wisconsin’s enabling acts are no 
exception. The county and town acts provide: 

. .. If a nonconforming use has been discontinued any future 
use of such building, land or premise shall be in conformity with 
the provisions of the ordinance regulating land uses in the dis- 
trict... ™ 

The city enabling act makes this provision: 
. If such nonconforming use is discontinued for a period of 
12 months, any future use of the building and premises shall con- 
form to the ordinance. 





87 Wis. Strat. § 114.136(3) (1949). 
58 Wis. Stat. § 59.97(2a) (1949). Under Bill 339A (Wis. 1951) this provision 


will become § 59.97(5). 
5° Wis. —— a _ 97(7)(c) and 60.74(6)(b) (1949). This provision is un- 


changed y by 
60 Wis. Stat. é €2. 33(7)(h). aes was no provision for discontinuance in the 


city enabling act prior to 1941 
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Only two cases have reached the Wisconsin Supreme Court in- 
volving the discontinuance of a nonconforming use. In both cases, 
an urban zoning ordinance was involved. Both cases arose at a time 
when the enabling act set no specific time limit on discontinuance. 
In both cases, the Supreme Court held that the property owner had 
not discontinued the nonconforming use. 

In the first case, State ex rel. Schaeiz v. Manders," the plaintiff 
owned a building in a residential district in Green Bay, which was 
equipped and had been used for a dairy by a tenant of the plaintiff. 
A receiver had been appointed for the plaintiff’s tenant, and the 
premises were unoccupied for a little over a year. Green Bay’s zoning 
ordinance provided that “if such nonconforming use is discontinued, 
any future use of said premises shall be in conformity.’ After the 
receiver was discharged, the plaintiff attempted to sell the premises 
for use as a dairy. The sale did not go through, however, because the 
prospective purchaser found he could not get a permit to carry on the 
dairy business. The plaintiff then sought a building permit to do 
certain remodelling to make the premises more suitable as a dairy. 
The city denied the permit, and the plaintiff brought this action for 
a writ of mandamus. The city claimed that the fact that the dairy 
business was not conducted on the premises for over a year was a 
discontinuance within the meaning of the ordinance. 

The trial court found that this was not a discontinuance, and the 
Supreme Court affirmed. The court held that the plaintiff was entitled 
to a reasonable time to secure another tenant or a purchaser. The 
court refused to decide whether the city of Green Bay could have 
prevented continuance if its ordinance had so provided. The decision 
in the case was based on the meaning of “discontinuance” in the 
Green Bay ordinance. “Discontinue,’’ said the court, means “‘some- 
thing more than a mere suspension.” 


It was not the intention of the ordinance to destroy the right 
of an owner to continue the use of his premises by the mere fact 
that his tenant became insolvent. We agree with the circuit 
court that ‘discontinuance’ as it is used in the ordinance, cannot 
mean a temporary non-occupancy of the building or a temporary 
cessation of the business. . . . The word ‘discontinuance’ as it is 
used in the ordinance is synonymous with abandonment. It 
connotes a voluntary affirmative completed act . . . We think 
the right secured to the owner by the terms of the ordinance is 
not lost by either accident or unpropitious circumstances over 
which he has no control which brings about a mere suspension 
of the nonconforming use. It is a right extended to him and to 








$1 206 Wis. 121, 238 N.W. 835 (1931). 
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pagnees by him until he voluntarily relinquishes or abandons 
it. 

The other case, State ex rel. Morehouse v. Hunt,®* involved pro- 
visions of the Madison zoning ordinance reading exactly the same as 
the Green Bay ordinance. In this case the plaintiff owned a building 
in a single-family residential zone, which had been built and occupied 
as a fraternity house prior to passage of the ordinance. Because of 
the depression, the fraternity ceased to occupy the premises in 1932. 
The plaintiff took possession on a mortgage foreclosure in 1932, and 
for two years operated the building as a rooming house. He then leased 
the premises by successive one year leases, which provided that the 
building was to be used as a residence only. In 1939, a fraternity 
offered to purchase the property if it could secure permission from 
the city to operate it as a fraternity house. This permission was 
denied, and the circuit court upheld the city. 

Reversing, the Supreme Court cited the Manders case as authority 
for the proposition that discontinuance is synonymous with abandon- 
ment. The court pointed out that the ordinance did not say how long 
a cessation of a nonconforming use must continue in order to be a 
discontinuance. Since there was no designated time, it was a question 
of reasonableness. Surely, the court reasoned, cessation of a day or a 
month should not deprive the owner of his nonconforming use. Ap- 
parently influenced by the words of the court, the legislature in the 
following year amended the enabling act to provide that if a use is 
discontinued for 12 months, future uses shall conform.™ 

The opinion in the Morehouse case has not gone undisputed. Three 
judges dissented, on the ground that the question “is not one of 
intention to abandon a nonconforming use but whether the acts of 
the owner have brought him within the provisions of the ordinance.’’® 
Severe criticism has come from other writers. 


The court escaped from the strict, natural and unrestrained 
interpretations of very plain and unambiguous words by injecting 
into the process of interpretation large doses of mental and 
subjective elements—namely, the intention of the owner regard- 
ing future uses as distinguished from the more objective test of 





% 206 Wis. 124, 238 N.W. at 837. 

$3 235 Wis. 358, 291 N.W. 745 (1940). 

“ Wis. Laws 1941, c. 203; Wis. Sat. § 62.23(7)(h) (1949). Other laws which 
now po a specific period of time which is deemed to be a discontinuance 
include: Ala. Laws 1947, No. 344 (1 Yr.); Onto GEN. Cope Ann. §§ 3180-18 and 
3180-43 (Cum. ihe 1950) (2 years); Minn. Stat. § 396.12 (1949) (2 years) ; 
8. Car. Acts 1948, Nos. 811 and 812 a year); S. D. Laws 1941, c. 216 (2 years). 


% 235 Wis. 358, 375, 291 N.W. 745, 752 (1940). 
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actual physical use—though there was not a syllable in the ordi- 
nance on the intention of the owner.” 


The criticisms of the case are probably warranted. It is to be hoped 
that under the 1941 amendment, a result more conducive to efficient 
zoning administration will be reached. No cases have arisen since 
that time to test the amendment. 

Difficult as it is to determine when there has been a discontinuance 
under a city ordinance, the problem is even more difficult under rural 
zoning ordinances. Whether or not agriculture has been discontinued 
cannot easily be determined, for it is often a gradual process. The 
stages may range from an abandonment of the residence, to renting 
the premises to another for purposes of raising crops, to raising only 
hay rather than cultivated crops, to harvesting only wild hay. Besides 
the problem of the degree of cessation, there is also the problem of the 
length of time presented in the Manders and Morehouse cases. Prob- 
ably the owner’s subjective intent as well as his overt acts will have 
to be considered.*? Minnesota has made the problem less difficult 
by not attempting to regulate agricultural uses, but by prohibiting 
year-round residence only. Since population control is one of the 
major purposes of rural zoning, this plan is sound in theory as well 
as being easier to administer. Under the Minnesota plan, two years 
of complete nonoccupancy is deemed to be a discontinuance. 


Limitation on Extension, Repair, and Alteration 


Most zoning enabling acts and ordinances limit the right to alter, 
repair and extend nonconforming uses. Through this type of provision, 
it is hoped that nonconforming uses will die natural deaths. Wiscon- 
sin’s city enabling act now provides that “structural repairs or altera- 
tions’? of nonconforming buildings shall not exceed 50% of the 
assessed value of any building, and that existing nonconforming uses 
shall not be extended. These provisions demand careful administra- 
tion, but do not raise difficult legal questions.*® Similar provisions 
appear in the rural acts, but these provisions are less specific. Further- 
more, they merely state that the town or county “may prohibit” 





% Alfred Bettman, A Backward Step in Zoning, 16 J. Lanp & P. U. Econ. 
455, 466 (1940). 

67 The problem is discussed thoroughly in an excellent article by George S. 
ao The Administration of Rural Zoning, 19 J. Lanp & P. U. Econ. 264 

1943). 

68 Wm. F. Musbach and Melville C. Williams, Rural Zoning tn Minnesota, 16 
J. Lanp & P. U. Econ. 105 (1940). 

89 Writing in 35 Mica. L. Rev. 642 (1937), William Fratcher states that in all 
states except New Jersey, there is no doubt of the validity of these provisions, 
though he personally does not favor them. 
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repairs, while the provisions of the city act are mandatory. Prior to 
1935, counties could not prohibit alterations and extensions. 

Administration of these provisions is simplified in cities by the use 
of building permits. Administration of rural ordinances is much more 
difficult, and special legislation has been passed to aid in solving the 
problem. 


Dental of Services 

A possible means of forcing discontinuance of nonconforming uses 
under rural ordinances is to permit the town to refuse to provide 
certain governmental services, particularly roads and schools, to 
nonconforming users. This method has already been used as a threat 
to prevent illegal uses. 

While there have been no cases on the subject, Attorney General 
Reynolds delivered an opinion in 19317° as to whether or not a county 
board, under the provisions of section 59.97 which give it jurisdiction 
to determine the location of roads, can discontinue a highway which 
was a property owner’s sole means of access. The attorney general 
recognized that this regulation would in effect deny the owner of all 
use of his premises except for forestry purposes. He stated that if 
circumstances made this a reasonable regulation, then the road could 
be discontinued, at least if the owner was not denied all use of his 
property. Admitting that this is further than any court has gone, he 
stated a belief that the courts are beginning to recognize an over- 
powering public necessity for territorial planning and use of police 
measures where necessary for enforcement. Since the court has not 
yet ruled on this question, it is too early to say whether his prediction 
will be followed. The writer believes, however, that if a county wishes 
to avoid problems of constitutionality, it should tread lightly in 
legislating away a landowner’s right to continuation of roads and 
schools presently provided. 

Administration 

Before concluding, a word must be said about administration, 
since in the last analysis, this will be the heart of any program to 
eliminate nonconforming uses. The most carefully drafted statutes 
and ordinances will fail to achieve the desired result if administration 
of them is half-hearted. 

Some of the practical problems of administration have already 
been worked out. In urban areas, the general use of building permits, 
if properly issued, will prevent an increase in nonconforming uses 





70 20 Ops. Wis. Atr’y Gen. 751 (1931). 
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and will also prevent illegal repairs and extensions of existing uses. 
Rural ordinances present more difficult problems. Initially the 
statutes provided no means for enforcing the restrictions on noncon- 
forming uses. However, in 1935, the legislature set forth a specific 
plan which a county must use unless it chooses to issue building per- 
mits, or can find some other effective means of administering its 
ordinance.” The statute provides that immediately after the zoning 
ordinance goes into effect, the county board shall cause a record to be 
made of all nonconforming users in the county, including names, 
addresses, and the nature and extent of the use. This record is to be 
published in the newspaper for three successive weeks, and correc- 
tions and additions will then be made. It is then recorded with the 
register of deeds, and thereafter, constitutes “prima facie’’ evidence 
of the nonconforming uses in existence when the act became effective. 
The county clerk is to provide each town assessor with a list of all the 
nonconforming users in his assessment district, and he in turn is 
obliged each year to file with the register of deeds a list of all noncon- 
forming uses which have been discontinued. 

The procedure is theoretically sound, but it has not worked in 
practice. As a result, the lists in many counties are grossly incomplete 
and inaccurate. In addition, some counties have failed to comply 
with the publication prescribed by the law, for which there seems to 
be no excuse.” 

Further study may indicate improvements which can be made in 
legislation to administer zoning ordinances. But it is inescapable 
that the ultimate burden for enforcement will rest on local officials. 
Not enough can be said to emphasize the importance of securing 
competent persons to enforce zoning regulations. On the county 
level, in particular, competent paid personnel are needed. 

It is only through a competent and vigilant administration plus 
the continued cooperation of the courts that the means which have 
been outlined for the elimination of nonconforming uses can be 
successful. 

Wituiam J. WIL1I8s 





71 Wis. Laws 1935, c. 403; Wis. Strat. § 59.97(7) (1949). 

72 All of these problems are ably discussed in detail in George 8. Wehrwein 
The Administration of Rural Zoning, 19 J. Lanp & P. U. Econ. 264 (1943). Bill 
339A (Wis. 1951) attempts to achieve better enforcement of the registration 
procedure by placing responsibility for preparing these lists on the officer ap- 
pointed to administer the zoning ordinance. Amendment 1S to the bill, in recog- 
nition of the ineffectiveness of having town assessors report annual changes in 
nonconforming uses, merely states that the county shall prescribe a pro- 
eedure for the annual listing and recording of discontinued’ and newly created 
nonconforming uses. 
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COMMUNIST REGISTRATION UNDER THE McCARRAN 
ACT AND SELF-INCRIMINATION 


The Internal Security Act of 1950! (the McCarran Law) requires 
“Communist-action organizations’? to register with the Attorney 
General.* If the Attorney General decides that an organization 
declining to register voluntarily is a ‘““Communist-action organiza- 
tion,’”’ he is entitled to petition the Subversive Activities Control 
Board for an order requiring registration.‘ 

Pursuant to this provision, the Attorney General petitioned the 
Board to compel the registration of the Communist Party. If the 
order is granted and the Party refuses to comply,’ the members 
individually will be required to register.® 

Does this registration requirement conflict with the constitutional 
requirement that “No person . . . shall be compelled in any criminal 
case to be a witness against himself . . .’’?? To answer this, it will be 
necessary to explore three subsidiary questions: 

1) Is the admission that one is a Communist incriminating and 
therefore privileged under the Fifth Amendment?® 

2) Does the constitutional privilege against compulsory self- 
incrimination extend to registration proceedings, such as are con- 
ducted under the McCarran Act? 

3) Is the privilege nullified by force of the “immunity” provisions 
of the McCarran Act?® 





1 Pub. L. No. 831, 8lst Cong., 2d Sess. (Sept. 23, 1950) (Internal Security Act 
of 1950). 

2 Id. at § 3(3). 

3 Td. at § 7(a). 

4 Id. at § 13(a). 

5 For a statement of intention not to comply by the chairman of the Communist 
Party see Hearings before Committee on the Judiciary on H.R. 5852, 80th Cong., 
2d Sess. 120 (1948). 

6 Pub. L. No. 831, 81st Cong., 2d Sess. § 8(a) (Sept. 23, 1950) (Internal Security 
Act of 1950). 

7 U.S. Const. AMEND. V. 

8 In several cases witnesses claimed that the First Amendment gave them the 
privilege to refuse to answer such questions. This defense has been uniformly 
rejected. Lawson v. United States, 176 F.2d 49, 51-52 (D.C. Cir. 1949), cert. 
denied, 339 U.S. 934 (1950); Eisler v. United States, 170 F.2d 273, 279 (D.C. Cir. 
1948), cert. dismissed, 338 U.S. 883 (1949); Barsky v. United States, 167 F.2d 
241, 244-250 (D.C. Cir. 1948), cert. denied, 334 U.S. 843 (1948), rehearing denied, 
339 U.S. 971 (1950); United States v. Josephson, 165 F.2d 82, 90-92 (2d Cir. 
1947), cert. denied, 333 U.S. 838 (1948). 

® Pub. L. No. 831, 81st Cong., 2d Sess. § 4(f) (Sept. 23, 1950) (Internal Security 
Act of 1950). 
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Is THE ADMISSION THAT ONE IS A COMMUNIST INCRIMINATING 
AND THEREFORE PRIVILEGED? 


(1) Under the Smith Act. 


In Blau v. United States,’° the Supreme Court unanimously decided 
this question in the affirmative. 

The appellant had been convicted of contempt for refusing to 
answer questions before a grand jury regarding her membership in 
the Communist Party and her knowledge of its affairs. Her refusal 
was based on the fact that twelve Communist leaders had been in- 
dicted under the Smith Act" and that the Attorney General [Clark] 
had formally declared the Communist Party to be a “subversive’”’ 
organization.’ The lower court acknowledged that an “uncertainty 
and confusion” shrouded the status of the Party, but concluded that 
“membership in the Party is not of itself an offense’ and that the 
appellant was therefore wrong in claiming that testimony regarding 
membership in the Communist Party would tend to incriminate 
her. The trial court apparently assumed that the witness must 
conclusively prove the illegality of the act in question before she might 
refuse to answer. 

That some limitation, other than the witness’ claim, must cir- 
cumscribe the availability of the privilege is obvious; otherwise 
no testimony would ever be compellable. The witness, either in bad 
faith or in response to a purely imagined danger, could assert the 
privilege in reply to any conceivable question put to him, regardless 
of how innocent the testimony sought might actually be. 

The courts, accordingly, do not accept as conclusive the witness’s 
statement that his testimony will tend to incriminate him. They 
must see from the facts of the case and the nature of the question 
propounded, that there is a reasonable ground for the witness to 

10 340 U.S. 159 (1950). 

1 54 Strat. 671, §§ 2, 3 (1940), as revised 18 U.S.C. § 2385 (Supp. 1950). Con- 
viction sustained: United States v. Dennis, 183 F.2d 201 (2d Cir. 1950), aff'd, 
341 U.S. 494 (1951). 

12 § CopE Fen. Rees. (app. A) p. 205 nmin under President Truman’s Loyalty 
~~ , 3 Cope Fep. Rees., p. 129 (Supp. 1947). 

e Attorney General’s failure to save notice and hearing for organizations 
listed es “subversive” was described as “administrative discretion run riot” and 
“patently arbitrary” by the Supreme Court in Joint Anti-Fascist Refugee Com- 
mittee v. McGrath, 341 U.S. 123 (1951). The Court there reversed a federal dis- 


trict court’s dismissal of Leg meant filed by 3 organizations to test the Attorney 
General’s authority to list them as “subversive” under the Loyalty Program. 

18 Blau v. United States, 180 F.2d 103, 104-105 (10th Cir. 1950). 

144 The court relied for this conclusion on the holdings in Schneiderman v. 
United States, 320 U.S. 118 (1943) and Dunne v. United States, 138 F.2d 137 
(8th Cir. 1943). This reasoning is criticized in Alexander v: United States, 181 
F.2d 480, 483 (9th Cir. 1950). 
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apprehend danger if he is compelled to testify. As laid down in the 
Rogers v. United States," the rule is this: 

. the witness is not the sole judge as to whether his answer 
will tend to incriminate him; . . . when the question arises, it is 
for the court to determine from all the facts whether the question 
is of such a nature as might reasonably be expected to incriminate 
the witness, depending on the answer thereto. If there is reason 
to believe that the answer might tend to incriminate the witness, 
he cannot be compelled to answer... 


The crux of the problem is this: it is sometimes far from obvious 
whether the testimony required actually tends to incriminate. Fre- 
quently that determination depends on a detailed knowledge of the 
witness’s circumstances which are unknown to the court. In order to 
answer whether the testimony in question tends to incriminate, it 
may become necessary to show how it incriminates. But if a question 
on its face seems totally innocent, is the witness required to disclose 
all the conditions which make the fact incriminating? Is he required 
to list’ the essential facts of the crime, unsuspected by the court, 
which justify the claim of privilege? Clearly not. He would then be 
disclosing the very facts which the privilege is intended to protect.'® 
But on the other hand, the witness is not the sole judge of whether 
his answer will tend to incriminate him. 

A witness may thus be required to show that certain testimony is 
likely to be incriminating,’? but he may be compelled to show no 
more than such a likelihood. “Logically, indeed, he is boxed in a 
paradox, for he must prove the criminating character of what it is 
his privilege to suppress just because it is criminatory. The only 
practicable solution is to be content with the doors being set a little 


ajar.’”1® 


% Rogers v. United States, 179 F.2d 559, 562 (10th Cir. 1950), aff'd, 340 U.S. 
367 (1951). See also 8 WiamorzE, EvipENcE § 2271. 

16 Rogers v. United States, 179 F.2d 559, 562 (10th Cir. 1950), aff'd, 340 U.S. 
367 (1951); United States v. Weisman, 111 F.2d 260, 262 (2d Cir. 1940); United 
States v. Burr (In re Willie), 25 Fed. Cas., No. 14 692e, at 40 (C.C.D. Va. 1807); 
8 WicmorE, EvipENceE § 2271. 

17 United States v. Zwillman, 108 F.2d 802 (2d Cir. 1940). The court held 
that in refusing to answer questions regarding the identity of associates in certain 
years, the witness should have been allowed to introduce evidence that he might 
reasonably anticipate prosecution for conspiracy to violate the liquor revenue 
law. The contempt conviction was perme In United States v. Weisman, 111 
F.2d 260 (2d hee 1940), a witness was asked whether he knew anyone who 
lived in Shanghai in the years 1934 to 1939 or received cablegrams at a certain 
place. Here the questions were on their face innocent. The witness showed a 
oor y - indictment against other parties for conspiracy to import narcotics 

ased in part on facts similar to those being solicited from the witness. He was 
held entitled to claim the privilege. 

18 United States v. Weisman, 111 F.2d 260, 262 (2d Cir. 1940); see summary 
of general rule in Rogers v. United States, 179 F.2d 559, 562 (10th Cir. 1950), 
aff'd, 340 U.S. 367 (1951). Witnesses here were compelled to testify but on the 
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Apparently following this analysis, the Supreme Court reversed 
the ruling of the lower court in the Blau case. They held in effect: 
(1) It is not incumbent on the witness to prove the applicability of the 
Smith Act to the Communist Party. It is sufficient that “future 
prosecution of petitioner [is] far more than a ‘mere imaginary possi- 
bility’ ’’ and that ‘‘she reasonably could fear that criminal charges 
might be brought against her if she admitted employment by the 
Communist Party or intimate knowledge of its workings.’’!* (2) Nor 
must she prove that the desired testimony would be sufficient in 
itself to convict her. 

Whether such admissions by themselves would support a convic- 

tion under a criminal statute is immaterial. Answers to these 

questions . . . would have furnished a link in the chain of evidence 
needed in a prosecution of petitioner for violation of . . . the 

Smith Act.?° 


This position was anticipated in three cases decided in the ninth 
circuit.21 Witnesses before several grand juries refused to answer 





ground that they had waived the privilege by earlier admissions of membershi 
in the Communist Party. For a second case where the privilege was held waived, 
see note 63 infra. 

Why couldn’t this “paradox” be resolved by (1) demanding that the witness 
prove his right to the privilege; and (2) in return, extending a guarantee of non- 
prosecution (immunity) for any incriminatory testimony disclosed in such 

roof? Suppose this were done by an appropriate immunity statute (see page 

14, infra. The court would then no longer be content with the door being a 
“little ajar’: the witness would have to prove his right to stand mute. But in so 
doing he might refer to other facts which would be clearly incriminatory and 
thus gain the benefits of the immunity statute. The prosecutor at this point would 
have the satisfaction of knowing precisely why the privilege was originally de- 
manded, but he could no longer prosecute for the crime. 

This argument of course assumes that the trial of the witness would be the 
immediate or future purpose of the enquiry. If this were not the case, as for 
example, where the accumulation of facts was to serve as a basis for the prosecu- 
tion of others or the drawing up of legislation, the power to prosecute might 
sometimes be profitably sacrificed in the interest of having complete access to 
facts possessed by the witness. 

19 Blau v. United States, 340 U.S. 159, 161 (1950). 

20 Ibid. The Smith Act, 54 Srat. 671, § 2(a)(3) (1940), as revised, 18 U.S.C. 
§2385 (Supp. 1950), declares it unlawful for any person: 

to organize... any group... [to] teach, advocate, or encourage the overthrow 

or destruction of any government in the United States by force or violence; 

d to 5 or become a member of .. . any such group, . . . knowing the purposes 

thereof. 

The crime defined in the Smith Act therefore consists of three “links’’: (1) to 
organize or be a member of a group (2) knowing (3) that it teaches or advocates 
the violent overthrow of the government. Admitting membership in the Party 
is an admission of the first link. The third link is supplied by the Court’s sustaining 
the conclusion in the trial of 11 Communist leaders that “the general goal of the 
Party was .. . to achieve a successful overthrow of the existing order by force 
and violence.’’ Dennis v. United States, 341 U.S. 494, 498 (1951). 

21 Kasinowitz v. United States, 181 F.2d 632 (9th Cir. 1950), cert. denied, 340 
U.S. 920 (1951); Doran v. United States, 181 F.2d 489 (9th Cir. 1950); Alexander 
v. ms States, 173 F.2d 867 (9th Cir. 1949), rehearing, 181 F.2d 480 (9th Cir. 
1950). 
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questions dealing with membership in the Communist Party on the 
ground that their replies would tend to incriminate them. 

In Alexander v. United States,?* for example, their refusal was based 
in part on these allegations which they offered to prove:* 
(1) The general indictment brought against the twelve Communist 
leaders in the Southern district of New York charged them “with 
conspiring to violate the Smith Act solely by virtue of their alleged 
activity in forming the Communist Party.’’* 
(2) The individual indictments charged each ‘‘with violations of the 
Smith Act solely by virtue of his alleged membership in the Communist 
Party.”’* 
(3) There had been an administrative finding by the Attorney Gen- 
eral under President Truman’s Loyalty Order that the Communist 
Party advocates the forcible overthrow of the government.” 
(4) Communists had been deported on the same theory.”’ 
(5) The announced policy of the Attorney General was that member- 
ship in the Communist Party constitutes a violation of the Smith 


Act. 
The lower court rejected the attempted offer of proof on these 


points as irrelevant and convicted the witnesses for contempt for 
refusing to answer the questions. 

In reversing the convictions, the court of appeals observed that 
“Nothing could be more likely to create apprehension of prosecution 
for violation of the Smith Act than the matters so offered in proof.’’?* 

The common rationale of these cases is quite clear: It is “palpably 
inconsistent,’”’ on the one hand, to convict Communists for organizing 


2 181 F.2d 480 (9th Cir. 1950). 

3 Td. at 484. 

™ The indictment charged: “. . . the defendants . . . knowingly did conspire 
. . . to organize as the Communist Party of the United States a society, group, 
and assembly of persons who teach and advocate the overthrow and destruction 
of the Government of the United States by force and violence .. .” N. Y. Times, 
July 21, 1948, p. 1, col. 8. 

% The indictment charged: “. . . the defendant herein has been a member of 
said Communist party of the United States of America...” while knowing that 
it taught and advocated violent overthrow of the government. N. Y. Times, 
July 21, 1948, p. 3, col. 1. 

% See note 12 supra. 

27 Pursuant to 8 U.S.C. § 137(e)(g) (1946) which provides for deportation of 
aliens who are affiliated with groups which advocate violent overthrow of the 
government. See grand jury investigation referred to in Estes v. Potter, 183 F.2d 
865 (5th Cir. 1950), cert. denied, 340 U.S. 920 (1951). 

*8 See note 23 supra. The right of witnesses to claim the privilege before ad- 
ministrative bodies has also been upheld. In Estes v. Potter, 183 F.2d 865 (5th 
Cir. 1950), cert. denied, 340 U.S. 920 (1951), the witness was held entitled to 
remain silent in response to questions which might circumstantially link him to 
the Communist Party. The appellant’s claim of privilege resting on fear of 
prosecution under the Smith Act was found reasonable. 
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and belonging to the Communist Party ;** to attempt to deport them ;*¢ 
to declare in administrative proceedings that the Party’s aims are 
illegal*“—all on the theory that the Party is dedicated to the violent 
overthrow of the government—and on the other hand, to maintain 
that it is unreasonable for a witness to fear prosecution under the 
Smith Act if he testifies that he is a Communist. 

This being the case, ‘‘the Constitution gives a witness the privilege 
of remaining silent.’’* 

These decisions were all rendered before the Supreme Court had 
passed on the constitutionality of the Smith Act. In United States v. 
Dennis,** the Court affirmed the constitutionality of the Act as 
applied to 11 Communist leaders. The Attorney General subse- 
quently indicated his readiness and intention to prosecute Com- 
munists in great number on the basis of this decision. If the threat 
of prosecution to those testifying as to Communist Party affiliation 
was considerable in 1949 and 1950, it has increased many fold since 
the Dennis decision. 


(2) Under the McCarran Act. 


The Smith Act aside, does any other basis exist to warrant claim 
of the privilege by one asked to “testify” as to his connection with the 
Communist Party by registration with the Subversive Activities 
Control Board? 

Such a basis, it is believed, is to be found in Section 4(a) of the Mc- 
Carran Act. This section declares it a crime for persons (1) “know- 
ingly’’ (2) ‘‘to combine” (3) “to perform any act which would sub- 
stantially contribute to the establishment within the United States” 
of a foreign-dominated dictatorship. 

But Section 3 of the Act defines a ““Communist-action organization” 
(i.e. one required to register) as one “‘substantially’’ under the control 
and serving the interests of the foreign-dominated world Communist 
movement declared to exist in the preamble. Suppose therefore, that 
an individual complied with an order to register. He would thereby 
be conceding his membership in an organization “substantially” 
under the control and serving the interests of the world Communist 
movement. “Such an admission,” said (then) Attorney General 
Tom Clark, “may render .. . [him] . . . immediately liable to the 





( . ae States v. Dennis, 183 F.2d 201 (2d Cir. 1950), aff'd, 341 U.S. 494 
1951). 

*9 See note 27 supra. 

1 See note 12 supra. 

% See note 19 supra. 

3 341 U.S. 494 (1951). 
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penalties of Section 4,’’* since Section 4(a) declares the criminality 
of any act which “substantially’’ contributes to the establishment 
within the United States of a foreign-dominated dictatorship. 

For a person to admit membership in the Communist Party would 
be, at very least, a long step in the direction of admitting the second 
and third elements of the crime defined in Section 4(a).* 

It therefore appears that a person testifying by registration that 
he is a member of a “Communist-action organization’’ could quite 
reasonably fear prosecution based solely on the McCarran Act. 


DoEs THE CONSTITUTIONAL PRIVILEGE AGAINST COMPULSORY 
SELF-INCRIMINATION EXTEND TO REGISTRATION PROCEEDINGS 
Sucu as ARE ConpuctTep UNDER THE McCarran Act? 


Although the Fifth Amendment literally extends the protection 
against compulsory self-incrimination only to witnesses in criminal 
cases, the privilege as judicially developed is equally applicable in 
all manner of proceedings where testimony is compelled under legal 
sanction.* The criterion generally governing the availability of the 
privilege is the tendency of the disclosure to incriminate the witness. 

Thus the courts have held that the privilege may be invoked in 
criminal or civil proceedings ;* whether the witness is a party or not; 





% Hearings before Committee on the Judiciary on H.R. 5852, 80th Cong., 2d 
Sess. 423 (1948). 

4 In Professor Chafee’s words: 

. . . Section 4a probably overlaps the definition of a ‘(Communist political 

organization”’ in section 3(3). The language is different but the substantial 

elements of the two passages in the bill are much the same. Therefore, it 
seems very ible that any active participant in a “Communist political 
organization” is guilty of the vague crime which is punishable under section 

4. In other words, the registration provisions virtually compel them to con- 

fess their own guilt of aiding to establish a totalitarian dictatorship. Thus, 

besides impairing the policy of freedom of speech under the first amendment, 

the bill cuts into the privilege against self-incrimination under the fifth 

amendment. 
Hearings before Subcommittee of the Committee on the Judiciary on S. 1194 and 
S. 1196, 81st Cong., 1st Sess. 248 (1949). This comment was made with reference 
to the Mundt-Johnson Bill, S. 1194, 81st Cong., Ist Sess. (1949), and the Fergu- 
son Bill, S. 1196, 81st Cong., Ist Sess. (1949). The pertinent sections of these 
bills are found, however, substantially unchanged in the McCarran Act, with 
this exception: the provisions of Section 4(f) of the McCarran Act are absent 
in any of the Act’s forerunners. The efficacy of Section 4(f) in eliminating the 
threat of self-incrimination to a registrant is discussed at pages 715-716. 

% “The object [of the privilege] was to insure that a person should not be 
compelled, when acting as a witness in any investigation, to give testimony 
which might tend to show that he himself had committed a crime.” Counselman 
v. Hitchcock, 142 U.S. 547, 562 (1892). 

% The privilege was held to apply in bankruptcy proceedings. “The privilege 
is not ordinarily dependent upon the nature of the proceeding in which the 
testimony is sought or is to be used. It applies alike to civil and criminal pro- 
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and without regard to the forum, whether court, grand jury,*’ legis- 
lative body,** or administrative agency.*® 

Grounding its decision on this view, the United States District 
Court for the District of Columbia recently acquitted five Com- 
munists of contempt of Congress charges for refusing to answer 
questions before the House Un-American Activities Committee. 
The government had argued that the procedures in testifying before 
a Congressional committee and a grand jury were different, thus 
hoping to avoid the effect of the Blau decision. Said Judge Metzger: 


I can’t see any actual differences in procedure whether before a 
grand jury, Congressional committee or any other inquisitorial 


y. 
The Constitution stands . . . with the same force and effect 
whether the questioning is before a grand jury or anybody.” 


There is however a certain class of cases which stands as an ex- 
ception to this general rule. In these, the compulsion to give in- 


ceedings, wherever the answer might tend to subject to criminal responsibility 
him who gives it.’”’” McCarthy v. Arndtstein, 266 U.S. 34, 40 (1924). See also 
Wiaemore, Evipence §§ 2252, 2257; In Boyd v. United States, 116 U.S. 616 
(1896), the privilege was held to apply in proceedings in rem to establish a for- 
feiture of ares for an offence against the custom revenue laws. Though civil 
in form, a forfeiture is a “criminal case” within the meaning of the Fifth Amend- 
ment. 

37 Blau v. United States, 340 U.S. 159 (1950); Hale v. Henkel, 201 U.S. 43 
(1906); Counselman v. Hitchcock, 142 U.S. 547 (1892). 

38 Under a state constitutional provision which reads “‘No subject shall . . . be 
compelled to accuse, or furnish evidence against himself,” the privilege was held 
to apply before a special committee of the legislature where the witness was 
asked whether he engaged in or knew of any corrupt practices of the state police. 
Henry Emery’s Case, 107 Mass. 172 (1871). Where South Carolina has a self- 





incrimination clause identical to that of the Federal Constitution, “. . . it is 
uniformly held that the privilege is one which may be invoked in any i in- 
vestigation . . .”’ including before —o committees. In re Hearin fore 
Joint Legislative Committee, 187 S.C. 1, 8, 196 S.E. 164, 167 (1938). also 


Dole v. Hofstader, 237 N.Y. 244, 177 N.E. 489 (1931) (investigation before New 
York legislature); United States v. Bryan, 339 U.S. 323, 335, 347 (1950) and 
United States v. Barsky, 72 F. Supp. 165 (D.C. 1947) (privilege assumed to 
apply before Congressional committee). No case has been found where the 
general applicability of the privilege to Congressional committees has been 
challen M Such litigation as has developed out of Con ional committees 
has dealt with the breadth of the immunity granted, as in the Barsky and Bryan 
cases, supra. For recent cases upholding the claim of privilege before Congres- 
sional committees, see note 63 infra. 

39 Brown v. Walker, 161 U.S. 591 (1896) (privilege assumed to apply before 
the ICC where the constitutionality of an immunity statute was te chal- 
lenged); Internal Revenue Agent v. Sullivan, 287 Fed. 188 (W.D.N.Y. 1923). 
The privilege was upheld where a United States revenue agent attempted to 
compel the production of records in an inquiry into the correctness of a tax 
return. Commonwealth v. Prince, 313 Mass. 223, 46 N.E.2d 755 (1943). The 
privilege was upheld where defendants refused to give the school attendance 
supervisor certain information. Estes v. Potter, 183 F.2d 865 (5th Cir. 1950), 
cert. denied, 340 U.S. 920 (1951). The privilege was upheld where the witness 
refused to testify concerning Communist affiliation before immigration officials. 

40 N. Y. Times, Jan. 17, 1951, p. 16, col. 6. 


ses 


no iN 3S HD 


Bo 5 eRe 28 2% 


— 


44) 
4 

tal 
a 
by) 
il 


Se oe ie gy 








WISCONSIN LAW REVIEW (Vol. 1951 





712 


criminating testimony is held not to contravene the Fifth Amend- 
ment. 

Thus public“ or business books and records required by law to 
be kept cannot be suppressed by those whose duty it is to keep them. 
But statutes requiring such information may merely require a future 
report of a “generic class of acts, irrespective of the criminality of 
any particular one” “which may or may not be criminal at the choice 
of the party reporting.’’“ 

It is apparent that these statutes cannot be extended to require 
future reports of specific criminal acts.“ If incriminating testimony 
could indeed be compelled in this manner, the privilege could be 
effectively nullified by the mere legislative enactment that persons 
register any crimes they commit. 

It seems, therefore, that the privilege will not be weakened where 
the incriminating testimony is sought through registration proceed- 
ings, as under the McCarran Act. An extension of the privilege to 
this situation is dictated by the policy of the privilege.” 





41 People v. Coombs, 158 N.Y. 532, 53 N.E. 527 (1899). The official’s obligation 
as an official to produce the records overrides his privilege as a witness to conceal 
any incriminatory information within them. 

“ They are not “private and personal” but “quasi public.” United States v. 
ee ny 59 F. Supp. 905 (N.D. Ia. 1945) (failure to demand rationing coupons 
on sale of gas). See also Amato v. Porter, 157 F.2d 719 (10th Cir. 1946) (records 
kept under the Emergency Price Control Act were held not privileged); United 
States v. Mulligan, 268 F. 893 (N.D.N.Y. 1920). Persons licensed and keeping 
records under the Lever Act were deemed, with ty to those records, to have 
“‘waived the Constitutional right [under the Fifth Amendment].” 


488 WicmorE, EvipENCcE § 2259 c. The ultimate rationale for these decisions 
would seem to be this (though the cases do not clearly express it): as between 
the dangers implicit in curbing the privilege, on the one hand; and on the other, 
the benefits (in the form of more effective business regulation) flowing from an 
unfettered access to “‘quasi public” records, policy considerations require that 
the privilege yield to the right of inspection. See Note, Quasi Public Records and 
Self-Incrimination, 47 Cox. L. Rev. 838 (1947). 


“ United States v. Lombardo, 228 Fed. 980 (W.D. Wash. 1915), aff'd on other 
grounds, 241 U.S. 73 (1916). A statute required any person harboring an alien 
for the purpose of prostitution to register this fact with the Commissioner General 
of Immigration. This testimony was held privileged. This case can readily be 
distinguished from the case in notes 41 and 42, supra. It is the difference between 
disclosing that which as an exception and at the choice of the reporter may be 
criminal, and confessing a fact which invariably, in the nature of the required 
information tends to incriminate. In Sullivan v. United States, 15 F.2d 809, 
811 (4th Cir. 1926), the circuit court held that a tax statute was an unconstitu- 
tional abridgment of the privilege against self-incrimination in so far “as it 
requires a return from one whose income is derived from a violation of the criminal 
law ...’’ The Supreme Court seversed, 274 U.S. 259, 263 (1927) but on the ground 
that “. . . he could have raised the [Constitutional] objection in the return, but 
could not .. . refuse to make = f return at all.”” The Court did not decide what 
information specifically he would be entitled to suppress. 


[The privilege] exists in order to stimulate the prosecution to full and 
fair search for evidence procurable by their own exertions, and to deter them 
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Is THE PRIVILEGE DESTROYED BY FORCE OF THE “IMMUNITY” 
PROVISIONS OF THE McCarran Act? 


A witness is entitled to stand mute only if testimony sought “tends 
to incriminate.’’ Therefore, if a statute abolishes that tendency to 
incriminate, the testimony is no longer privileged. To effectively 
supplant the constitutional privilege, however, a compulsory testi- 
mony statute must provide a protection fully as broad as the one 
it is intended to replace. In judging the validity of such statutes 
therefore, it is essential to determine how broad a scope the courts 
have assigned to the phrase “tend to incriminate.’’ Historically, two 
basic definitions, varying in their inclusiveness, have emerged. The 
first considered only such facts incriminating as disclosed “necessary 
and essential parts of a crime.’ 

For example: embezzlement requires three elements. (1) A position 
of trust, (2) the receipt of valuables and (3) their improper disposal.*’ 
Facts admitting any one of these three elements were held privileged 
under this standard. And as Judge Learned Hand has elaborated,** 
under this standard, 


. . . nobody supposes that the privilege is confined to answers 
which directly admit one of these [parts of a crime]; it covers 
also such as logically, though mediately, lead to any of them;... 
A witness would, for example, be privileged from answering 
whether he left his home with a burglar’s jimmy in his pocket, 
though that is no part of the crime of burglary. 


Such are the limits of the narrower definition; the fact must admit 
an essential part of a crime or must logically lead to one. This doc- 
trine was enunciated in United States v. Burr*® and according to 
Wigmore was the unquestioned limit of the privilege till “latter-day 
courts who treated the privilege with morbid delicacy,’’ “wrenched 
and extended” the rule to include facts of a broader type.®° 

The broader view extends the protection to facts which, while 
not in themselves essential elements of any crime, might provide 





from a lazy and pernicious reliance upon the accused’s testimony extracted 
by force of law. 
. The privilege protects a person from any disclosure sought by legal 
process against him as a witness. 
8 anew EvIpENCE § 2263. See also § 2251. 


™ “ aie States v. Burr (In re Willie), 25 Fed. Cas., No. 14,692e at 40 (C.C.D. 
a. 3 

47 This example is discussed in 8 Wicmore, EvipENce § 2260. 

48 United States v. Weisman, 111 F.2d 260, 262 (2d Cir. 1940). 

4° United States v. Burr (Jn re Willie), 25 Fed. Cas. 38, No. 14,692e (C.C.D. 
Va. 1807). 

6° For Wigmore’s vitriolic attack see 8 WicmorE, Evipence §§ 2261, 2283. 
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clues to the detection of witnesses and evidence—which in turn dis- 
close criminal facts. Relying on this rule, a witness might refuse to 
answer the question, “Who did you see gambling in X card game?” 
For he might fear that the gamblers so identified would later testify 
that he himself had been playing in that very card game.*! Here the 
fact protected does not provide a logical link in the proof of any part 
of a crime. It “tends to incriminate’”’ because it can lead the investi- 
gator by extra-judicial means to other witnesses who in turn may dis- 
close criminal facts. 

The distinction is crucial in determining the validity of a statute 
seeking to compel the disclosure of incriminating testimony by 
abolishing its tendency to incriminate; for clearly, the breadth of the 
required “immunity’’ depends on the breadth of the ‘‘tendency to 
incriminate.”’ 

Under the first definition of “incriminating,” the statute need 
bar only the evidentiary use of compelled testimony; under the second 
definition, the immunity statute would in addition, have to prevent 
the use of compelled testimony as a source of clues that could furnish 
the means of convicting the witness. 

Some authorities, Professor Wigmore among them, consider the 
broader view of the privilege an unwarranted perversion of its 
original scope. However that may be, there seems to be little ques- 
tion that the courts are firmly committed to this broader view.*™ 

In a series of cases grounded on the doctrine of Counselman »v. 
Hitchcock, the courts have held that to be valid, a statute compelling 
privileged testimony must afford “absolute immunity against future 
prosecutions for the offense to which the question relates.’’* The 
statute therefore must protect the witness against the use of privileged 
testimony either as evidence or as clues to search out other testimony 
to be used against him.™ 

In response, perhaps, to numerous strongly-voiced criticisms® of 





5! This is an actual case quoted in 8 WicmorE, EvipENCE § 2261. 

5la Whatever may have | ran the original limits of the privilege . . . since 

Counselman v. Hitchcock, . . . it is settled in federal courts that a witness 

cannot be compelled to disclose anything that will “‘tend’’ to incriminate 

him, whether or not the answer would be an admission of one of the con- 
stitutive elements of the crime. 
United States v. St. Pierre, 132 F.2d 837, 838 (2d Cir. 1942). 

52 142 U.S. 547 (1892). 

53 fd. at 564. 

5 Counselman v. Hitchcock, 142 U.S. 547 (1892) and Arndtstein v. McCarthy, 
254 U.S. 71 (1920) both declared a statute that forbade the evidentiary use of 
testimony (but not its clue-seeking use) insufficient to annihilate the privilege. 
For a listing of the ——— holdings and a sharp criticism of them, see 8 Wic- 
MORE, EVIDENCE § 22 

8 Hearing before Committee on the Judiciary on H.R. 5852, 80th Cong., 2d 
?? (1948); Hearing before Subcommittee of the Committee on the Judiciary on 

S. 1194 and S. 1196, 81st Cong., Ist Sess. (1949). 
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the McCarran Act’s predecessors (the Mundt-Nixon,® Mundt- 
Johnson,*’ and Ferguson® bills) on the grounds that they violated 
the constitutional provision against self-incrimination, this provision 
was written into the McCarran law: 


The fact of the registration of any person . . . as an officer or 
member of any Communist organization shall not be received 
in evidence against such person in any prosecution for any alleged 
violations of . . . [Section 4(a) of this statute] . . . or for any 
alleged violation of any other criminal statute.® 


It is perfectly clear that this provision of the McCarran Act, 
barring the evidentiary use of compelled testimony, neither prevents 
the use of a registrant’s testimony to search out other testimony 
which could be used in evidence against him nor does it offer absolute 
immunity against future prosecutions. Quite the contrary: the fact 
of registration by a Communist would almost certainly help the 
government uncover evidence by other means to prove him a Com- 
munist or show illegal activities on his part. And the use of evidence 
other than the fact of registration in a prosecution under the Smith Act 
or Section 4(a) of the McCarran Act itself would in no wise be barred. 
This provision of the McCarran Act fails to meet the requirements 
of the broader definition as required by the Counselman decision. It 
would therefore seem an ineffectual substitute for the constitutional 
privilege against self-incrimination. 

Powerful support for the continued validity of the Counselman 
doctrine has recently come from two sources. In United States v. 
Bryan, the Supreme Court considered the sufficiency of the com- 
pulsory testimony act now governing congressional committees. The 
act provides:*' “No testimony given by a witness before . . . any 
committee of either House, . . . shall be used as evidence in any 
criminal proceeding against him in any court . . .”’ Its purpose was to 
provide an immunity in exchange for which it was thought testimony 
could be compelled. The court said by way of dictum: 

That purpose was effectively nullified in 1892 by this court’s 


decision in Counselman v. Hitchcock . . . holding that R. 8. § 860, 
a statute identical in all material respects with R. S. § 859, was 





56 H.R. 5852, 80th Cong., 2d Sess. (1948). 

57 §. 1196, 8lst Cong., Ist Sess. (1949). 

58S. 1194, 81st Cong., Ist Sess. (1949). 

59 Pub. L. No. 831, 81st Cong., 2d Sess. § 4(f) (Sept. 23, 1950) (Internal Security 
Act of 1950). 

60 339 U.S. 323 (1950). 

6 Rev. Start. § 859, 18 U.S.C. § 3486 (Supp. 1950). 
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not a sufficient substitute for the constitutional privilege of 
refusing to answer self-incriminating questions.” 


It is very difficult to see how Section 4(f) of the McCarran Act, 
which merely excludes the evidentiary use of compelled testimony, 
is any less “‘effectively nullified’”’ by the Cownselman holding than the 
statutes discussed by the Court in the Bryan case. 

Secondly, in recent months, there has been a flood of acquittals® 
in prosecutions for alleged contempt of Congress. The continued right 
of witnesses to claim the privilege before Congressional committees, 
in spite of the statute barring the use of testimony as evidence, 
amounts to a direct holding that the narrower immunity statute is 
incapable of nullifying the privilege.“ 

In contrast, statutes granting entire immunity in exchange for 
otherwise privileged testimony have been consistently held valid. 
The leading case in point is Brown v. Walker.® The statute considered 
there had been written with a wary eye toward the Counselman case. 
It said: “‘no person shall be prosecuted . . . for any transaction... 
concerning which he may testify . . .’’ It was this statute which was 
construed in the Brown case to grant complete immunity. Because 
it was as broad as the constitutional protection, the immunity was 
held an adequate substitute for the privilege. This act has become the 
pattern for statutes of its type and has not seriously been challenged 
for want of constitutionality.” 

Another sentence of Section 4(f) of the McCarran Act requires 
comment. It reads: 





#2 339 U.S. 323, 335 (1950). 

* The following witnesses were acquitted of contempt of Congress charges 
brought as a result of their refusal to answer questions before the House Un- 
American Activities Committee on the ground of possible self-incrimination: 
forty witnesses in the district court for Hawaii, N. Y. Times, Feb. 25, p. 69, 
col. 1; Frederick Vanderbilt Field, N. Y. Times, Mar. 22, p. 37, col. 4; Thomas 
et he and Talmadge Riley, officials of the United Electrical Workers, 
N. Y. Times, Apr. 4, p. 18, col. 7; Pasquale Branca, Chicago Sun-Times, April 
12, p. 14, col. 1; Dr. Eineseen Hiske ea Y. Times, Apr. 14, p. 6, col. 2; and 
Louise Berman, Chicago Sun-Times, i 3, p. 26, col. 1. 

Julias Emspak and another, officials of the United Electrical Workers, were 
convicted of contempt of Congress for refusing to answer questions but on the 
ground that they had failed properly to assert the privilege. N. Y. Times, Feb. 
27, p. 14, col. 3. 

“In acquitting two leaders of the United Electrical Workers, U. 8. District 
Judge James W. Morris “told Congress how it can get information it needs 
without impairing the constitutional rights of witness[es].”’ Chicago Sun-Times, 
Apr. 4, p. 18, col. 1. Congress must provide ‘complete immunity.” It must give 
protection as broad as the Constitution. 


% 161 U.S. 591 (1896). 
% 27 Start. 443 (1893), 49 U.S.C. § 46 (1946). 
67 8 WiamorE, EvipENceE § 2281. 
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Neither the holding of office nor membership in any Communist 
eae by any person shall constitute per se a violation 
. [Section 4(a) of this statute] . . . or any other criminal 


» ES 


As a clarification of legislative policy this can meet with no ob- 
jection. But as an attempt to destroy the privilege by denying the 
criminality of Communist Party affiliations, it is wholly inadequate. 

It is long settled law that the privilege is not restricted to testimony 
which discloses per se a violation of some statute. 

The Supreme Court’s decision in the Blau case rests squarely on 
this point: whether admissions as to Communist Party membership 
support a criminal conviction by themselves is immaterial. Such ad- 
missions are privileged since they might furnish a link in a prosecution 
for violation of the Smith Act.** The quoted passage of Section 4(f) 
does not, therefore, serve to vitiate the privilege of silence where 
otherwise it exists.®° 


CONCLUSION 


The Supreme Court has unequivocally held that testimony as to 
Communist Party affiliation “tends to incriminate’ under the Smith 
Act and is therefore privileged. It would seem that the same logic 
which justifies this result makes such testimony equally privileged 
in view of the crimes defined in the McCarran Act, and the fact that 
the disclosure is sought through registration proceedings rather than 
in open court would seem to be inconsequential. 

Furthermore the constitutional privilege does not yield to the 
‘Gmmunity” granted in the McCarran Act. That immunity is not 
complete; it is not as broad as the constitutional protection it is 
intended to supplant and therefore cannot replace it. 

It is therefore concluded that the compulsory registration features 


of the McCarran Act are unconstitutional. 
Leon LETWIN 





$8 See page 707. 
* The courts of two states have declared Communist registration ordinances 
to be violations of state constitutional provisions against self-incrimination. 
ri v. Perdew, 19 U.L. Weex 2357 (1951); California v. McCormick,19 
Week 2406 (1951). 











Notes 


VALIDITY AND EFFECT OF AGREEMENTS WAIVING THE 
STATUTE OF LIMITATIONS. There is a great divergence of 
opinion among the various jurisdictions regarding the validity and 
effect of agreements purporting to waive the statute of limitations. 
Of course, such agreements may be invalid for lack of consideration 
or other formal contractual requirements,! but usually courts have 
no trouble finding consideration or a substitute therefor.? Such supple- 
mental doctrines as estoppel, acknowledgment of or a new promise to 
pay a pre-existing indebtedness, and promissory estoppel are fre- 
quently used to replace the absence of formal consideration. The 
application of these doctrines to waiver agreements will be considered 
in more detail later.* 


GENERAL CONSIDERATIONS 


Purpose of Statute—Public Benefit vs. Private Protection 


Aside from consideration and other formal requirements, the great 
divergence of opinion regarding the validity and effect of waiver 
agreements is due largely to varying interpretations of the chief 
purpose of the statute of limitations. The majority viewpoint is that 
the statute is designed primarily for the public benefit‘ as contrasted 
with the protection of private individuals. These authorities contend 
that, to allow contracting parties to waive the statute will merely 
clutter up the courts with stale claims which are incapable of being 
properly litigated because of their senility. Witnesses may be dead 


1 Mann v. Cooper, 2 App. D.C. 226, 238 (1894); Warren v. Walker, 23 Me. 
453 (1844); Stockett v. Sasscer, 8 Md. 374 (1855); City of . orn v. Deming, 
215 Mo. App. 309, 252 S.W. 91 (1923). But see State Loan & Trust Co. v. Cochran, 
130 Cal. 245, 251, 62 Pac. 466, 600 (1900). See also Wi1LLIston, Contracts § 184 
fees) 1936); 14 Cauir. L. Rev. 126, 127 (1926); 23 Corne.u L. Q. 607, 608 

2? WILLIsToN, Contracts §§183, 184 (Rev. ed. 1936). 

3 Some of the leading notes and comments on this subject are: 14 Cauir. L. Rev. 
126 (1926); 26 Cu1-Kent Rev. 337 (1948); 30 Cox. L. Rev. 383 (1930); 23 Cor- 
NELL L. Q. 607 (1938); 13 Munn. L. Rev. 518 (1929). 

4 Forbach v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928); First Nat’] Bank of La 
Junta v. Mock, 70 Colo. 517, 203 Pac. 272 (1921); National Bond & Investment 
Company v. Flaiger, 322 Mass. 431, 77 N.E.2d 772, 1 A.L.R.2d 1442 (1948); 
Crane v. French, 38 Miss. 503 (1860); Hudson County National Bank v. Simpson, 
5 N.J. Super. 135, 68 A.2d 542 (1949); Shapley v. Abbott, 42 N.Y. 443 (1870); 
Crocker v. Ireland, 235 App. Div. 760, 256 N.Y. Supp. 638 (1932); 30 Cot. L. 
Rev. 383 (1930); Pace, Contracts § 731 (2d ed. 1920) stated: 

The statute of limitations was passed for the benefit of organized society, 

and not for the benefit of defaulting debtors whom it might happen to aid. 
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or missing or, if present, their memories may be so distorted as to 
render their testimony unreliable or worthless. The situation presents 
a golden opportunity for claimants to work those frauds and perjuries 
which undermine and destroy public faith in the judicial process. 

Against the public benefit theorists are arrayed those forces which 
hold that the statute is simply designed to protect the interests of 
individual contractors.5 Hence they can waive their benefits if they 
wish for it is quite generally agreed that one “‘may forego the pro- 
tection afforded by a particular law provided no principle of public 
policy is thereby violated.’”® 


Language of Waiver Agreement 


Another problem which should really be considered before pro- 
ceeding any further is whether the language purporting to waive the 
statute can or should be interpreted to mean that a waiver is intended. 
Not always do the parties express themselves specifically; indeed, the 
more common clauses are such as: “all defenses arising out of lack 
of diligence in enforcing payment thereof,’’’ “diligence in bringing 
suit against any party hereto,’’* and “waiving any and every benefit, 
exemption and privilege under any law now or hereafter to be in 
force.’’® Most courts have been rather generous in construing such 
indefinite language to be an attempted waiver. However, several 
authorities, including one of the courts quoted above, have said that, 
since the statute is one of repose for the public benefit, the language 
should expressly waive its protection.’ 


Other Methods of Avoiding the Effect of the Statute 


Failure to plead the statute as a defense at the trial or stipulations 
to that effect are generally recognized as valid waivers." The charac- 
teristic distinguishing such modes of avoiding the statutory defense 
from prior contracts is well expressed as follows, “although one may 


5 Brownrigg v. DeFrees, 196 Cal. 534, 238 Pac. 714 (1925); Atlas Finance Corp. 
v. Kenny, 68 Cal. App.2d 504, 157 P.2d 401 (1945); Parchen v. Chessman, 49 
Mont. 326, 142 Pac. 631 (1914); Simpson v. Hudson County Nat. Bank, 141 N.J. 
Eq. 353, 57 A.2d 473 (1948); Freeman v. Conover, 95 N.J.L. 89, 112 Atl. 324 
(1920) ; Quick v. Corlies, 39 N.J.L. 11 (1876); State Trust Co. v. Sheldon, 68 Vt. 
259, 35 Atl. 177 (1896). 

626 Cui-Kent Rev. 337 (1948). 

7 Crocker v. Ireland, 141 Misc. 418, 252 N.Y. Supp. 631, 632 (1931). 

8 National Bond & Investment Co. v. Flaiger, 322 Mass. 431, 77 N.E.2d 772, 
1 A.L.R.2d 1442 (1948). 

® Hudson County National Bank v. Simpson, 5 N.J. Super. 135, 136, 68 A.2d 
542, 543 (1949). 

10 Jd. at 139-140, 68 A.2d at 544; Crocker v. Ireland, 235 App. Div. 760, 
256 N.Y. Supp. 638 (1932). 

1 Note, 1 A.L.R.2d 1445, 1449-1450 (1948). 
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decline to take advantage of the statute of limitations by not pleading 
it, the right to decline to take advantage of an existing privilege is 
clearly distinguishable from the right to bind one’s self by contract 
not to take advantage of a privilege which may arise in the future.’’* 


Special Fact Situations 

Singular circumstances may exist in any given case affecting the 
determination of the case on policy grounds. For example, where the 
government is the claimant party, the suspicion of fraud is said to be 
negatived.* Another possibility is that the relative bargaining powers 
of the contracting parties may be contrary to the ordinary case. In 
the usual case the promisor is under a certain amount of duress and 
is thus disposed to make whatever concessions the promisee demands. 
This argument is well presented in Forbach v. Steinfeld,4 “The wise 
man of old has well said, “The borrower is servant to the lender,’ and 
the debtor, when he applies to the creditor for favors, is always under 
a certain amount of moral duress.’’ Such an argument for invalidating 
the waiver agreement would be upset if it could be shown that an 
opposite bargaining relationship existed. Likewise, it seems that any 
other peculiar circumstances, which serve to rebut the general policy 
arguments heretofore considered, should be weighed in each case in 
making a final determination as to validity of the agreement. 


Mayor Basss or DECISION 


Probably the two major determinants affecting the decision in 
each case are: (1) when was the waiver agreement made and (2) for 
what duration, if any is specified, will it extend? Though these two 
points are generally the deciding factors in most cases, several have 
held or stated that agreements are void or valid under all circum- 
stances.'® Such jurisdictions clearly cling to either the public benefit 
theory or the individual protection theory without compromise. 


Time of Execution of Waiver 


There are several possible ways to classify agreements to waive 
depending upon the time when they were executed. One writer'® 


12213 Minn. L. Rev. 518, 519 (1929). 

18 Stange v. United States, 282 U.S. 270 (1931) commented on in 5 So. Cauir. 
L. Rev. 257 (1932). 

P 4 a 7 519, 526, 273 Pac. 6, 9 (1928) commented on in 30 Cot. L. Rev. 383, 
91 (1930). 

% Forbach v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928) (Void); Brownrigg v. 
DeFrees, 196 Cal. 534, 238 Pac. 714 (1925); Wells Fargo & Co. v. — 127 
Cal. 669, 60 Pac. 439 (1900); Simpson v. Hudson County Nat. Bank, 141 J.Eq. 
353, 57 A.2d 473 (1948); Freeman v. Conover, 95 N.J.L. 89, 112 Atl. 324 (1920) ; 
Quick v. Corlies, 39 N.J.L. 11 (1876); State Trust Co. v. Sheldon, 68 Vt. 259, 35 
Atl. 177 (1896). 

16 30 Cot. L. Rev. 383, 384 (1930). 

















July] NOTES 721 


separated them into three groups—those made at the inception of the 
original contract; those made subsequent to the accrual of the cause 
of action, but before the statute has run; and those made after the 
statute has run. Another writer’? divided them into only two groups— 
those made at the inception of the contract and those made after 
maturity of the obligation. The latter classification seems too re- 
stricted at first blush, but it is thus restricted on the grounds that 
the courts do not distinguish between agreements made subsequent 
to the accrual of the cause of action, but before the statute has run, 
and those made after the statute has run. This narrower grouping 
then is perhaps the more desirable. Other possible distinctions as to 
time which might be drawn are: those prior to inception and those 
before or after accrual of the cause of action. At least one court has 
drawn the latter distinction.'® 

Waiver agreements made at the inception of the original contract, 
or prior thereto, are generally held to be invalid as against public 
policy.'® The minority viewpoint is based primarily on the individual 
protection theory, of course. Agreements made at inception are said 
to involve a more acute clash of policy factors and doubt as to their 
time extension.”° This accounts for the fact that several courts which 
give effect to waivers made subsequent to inception do not recognize 
those executed at inception.” For at inception, the debtor is generally 
at the mercy of the creditor,?* whereas the situation may and often 
does change later on when the statute of limitations has nearly run. A 
recent decision” has rejected the argument that there is no difference 
between an agreement made at inception and one made later. The 
court said that at inception such an agreement is entirely for the 
promisee’s benefit, but that shortly before the statute has run it may 
be to the benefit of both parties to delay suit. The debtor may be 





1723 CorNELL L. Q. 607 (1938). 
18 BancoKentucky Co. v. National Bank, 281 Ky. 784, 137 S.W.2d 357 (1939). 


#9 United States v. Curtiss Aeroplane Co., 147 F.2d 639 (2d Cir. 1945); Forbach 

v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928) ; First National Bank v. Mock, 70 
Colo. 517, 203 Pac. 272 (1921); Kentucky River Coal & Feed Co. v. McConkey, 
271 Ky. 261, 111 8.W. 2d 418 (1937); National Bond & Investment Co. v. Flaiger, 
322 Mass. 4 431, 77 N.E. 2d 772, 1 ‘A.L.R. 2d 1442 — tar 5e v. Abbott, 
42 N.Y. 443 (1870); Gorowitz v. Blumenstein, 184 Misc. Y.S. 2d 179 
(1944); Crocker v. Ireland, 235 App. Div. 760, 256 N. y. ‘Supp. 638 (1932). 
Contra: Dexter v. Pierson, 214 Cal. 347, 4 P.2d 932 (1931); Parchen v. Chessman, 
49 Mont. 326, 142 Pac. 631, 146 Pac. 469 (1914); Quick v. Corlies, 39 N.J.L. 11 
(1876) ; ome n v. Hudson County National Bank, 141 N.J. Eq. 353, 57 A.2d 
473 (1948); tate Trust Co. v. Sheldon, 68 Vt. 259, 35 Atl. 177 (1895). 


20 30 Cot. L. Rev. 383, 389 (1930). 

21 Watertown National Bank v. Bagley, 134 App. Div. 831, 834, 119 N.Y. 
Supp. 592, 596 (1909). 

% Forbach v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928). 

%3 United States v. Curtiss Aeroplane Co., 147 F.2d 639, 640-1 (2d Cir. 1945). 
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presently unable to pay but able to pay later if given an extension. 
Therefore, an extension may increase the creditor’s likelihood of 
collecting and save both parties from an immediate legal conflict. 

There seems to be little reason for distinguishing renewal contracts 
from original contracts regarding waiver agreements made simul- 
taneously or as part of the actual contract. The economic coercion 
upon the debtor is just as great then as at inception.” 

The second major group of waiver agreements, classified as to time 
of execution, are those executed subsequent to the accrual of the 
cause of action. As heretofore stated, the courts in general do not 
distinguish between those made before the statute has run and those 
made after. The great weight of authority is that such agreements 
are valid upon any one of several theories—‘‘valid agreement in 
itself, an acknowledgment of the debt, an estoppel, or a waiver 
of the period already elapsed.’’* The author just quoted presents 
a thorough analysis of each theory and appears to conclude that the 
last one—waiver of the period already elapsed—best satisfies the 
divergent interests involved. But this theory has been rejected else- 
where as “‘contrary to the clearly expressed intention of the parties.’’”* 
In effect this latter theory would produce the same result as an ac- 
knowledgment of or new promise to pay a pre-existing debt, t.e., the 
statutory period would begin to run anew. 

The proposition that a waiver agreement is a valid agreement in 
itself is simply an ultimate expression of the position of those juris- 
dictions which hold that the statute is designed merely to protect the 
individual. Full acceptance of this theory is refuted by the already 
mentioned public policy argument. It seems that the most reasonable 
approach lies somewhere between these two opposing contentions, 
at a point where the public and private interests are most equally 
balanced. 

One of the commonest justifications supporting the validity of 
waiver agreements made subsequent to the accrual of the cause of 
action is that the agreement constitutes an acknowledgment of the 
indebtedness from which a new promise to pay can be implied and 
which starts the statute of limitations running anew. This theory is 
well supported by authorities.2”7 However the authority referred to 
above”® partially undermines the theory on the grounds that an 





* Steinfeld v. Marteny, 40 Ariz. 116, 10 P.2d 367 (1932). 

% 30 Cot. L. Rev. 383, 387-8 (1930). 

14 Cauir. L. Rev. 126, 131 (1926). 

27 Wituiston, Contracts §§ 183, 184; Restatement, Contracts § 86 (2)(c) 


(1932). 
*8 30 Cox. L. Rev. 383, 385-6 (1930). 
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ordinary promise not to plead the statute is not such an express 
acknowledgment as is required to reinstate an old debt. Another 
drawback is the fact that practically all the states have statutes®® 
which require acknowledgments and new promises to be in writing. 
Query: Is an oral waiver promise inadmissible as evidence of a new 
and continuing obligation? In one article®® the conclusion is reached 
that the old New York position™ is being abrogated by such modern 
doctrines as promissory estoppel. A recent Minnesota case,®? which 
admits evidence regarding an oral promise not to plead the statute 
and allows recovery on promissory estoppel supports this position. 
Hence it appears that where sufficient grounds exist for upholding 
the waiver, the oral promise does not fall within the purview of those 
statutes requiring acknowledgments and new promises to be in 
writing. 

Another fairly recent case* involved a similar statute.“ This case 
also introduced more fully the general estoppel theory already men- 
tioned.* The Virginia statute provided that: 


Whenever failure to enforce a written or unwritten promise not 
to plead the Statute of Limitations would operate as a fraud on 
the promisee, the promisor should be estopped to plead the 
statute, but that in all other cases an oral promise not to plead 
the statute should be void, and a written promise not to plead it 
should have the effect of a new promise to pay the debt. 


The court held that the creditor’s reliance upon the debtor’s oral 
promise not to plead the statute was justified and estopped the debtor 
from pleading the statute. A common objection to using the estoppel 
theory is that true estoppel requires misrepresentation of an existing 
past or present fact which is justifiably relied on by the other, while 
& promise not to plead the statute is only a promise not to do some- 
thing in the future, and the facts are known to both parties. How- 
ever, in view of the development and application of the modern 
doctrine of promissory estoppel, which is applied where a promisee 


29 Wis. Stat. § 330.42 (1949) reads as follows: 

No acknowledgment or promise shall be sufficient evidence of a new or con- 

tinuing contract, whereby to take the cause out of the operation of this 

chapter, unless the same be contained in some writing signed by the party 

to be charged thereby. 

30 28 CoRNELL L. Q. 369 (1943). 

31 Shapley v. Abbott, 42 N.Y. 443 (1870). 

82 Albachten v. Bradley, 212 Minn. 359, 3 N.W.2d 783 (1942). 

% Tucker v. Owen. 94 F.2d 49 (4th Cir. 1938) commented on in 23 CorNELL 
L. Q. 607, 609-610 (1938). 

* Va. Cope § 5821 (Michie. 1936). 

3 23 CorRNELL L. Q. 607, 609 (1938). 

% 30 Cot. L. Rev. 383, 386-7 (1930). 
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reasonably relies to his detriment on a promise calculated to induce 
such reliance, and the general tendency to punish those who benefit 
by their own evil inducements, it seems quite safe to say that the 
practical effects of the estoppel doctrine remain intact. 


Duration of the Waiver. 

The second important consideration arising out of waiver agree- 
ments is the problem of the duration of the waiver. This problem 
goes more towards determining the effect of such agreements than to 
determining validity. Validity or non-validity is usually settled on 
strict policy grounds, which depends upon which view of the purpose 
of the statute the court takes. However, some courts occasionally 
declare the waivers invalid on the grounds that the duration specified 
is too extreme.*” Usually the waiver agreements are silent as to dura- 
tion, which may mean they are to run forever, but few courts would 
give them effect if that was a necessary inference.* 

Assuming a waiver to be valid (which is the only possible time one 
meets the duration problem) the question is how long does it last? 
Most courts have held it to be for a reasonable time, which is the 
time specified in the statute.*® According to this view, a waiver agree- 
ment made at inception would necessarily be inoperative because 
it would lapse at the same time as the original contract. Three reasons 
are popularly given by courts for limiting the waiver to the statutory 
period. They are: (1) that the statute runs on the promise not to 
plead the statute itself,*° (2) that the promise not to plead the statute 
suspends the statutory bar for a reasonable time (which is that time 
prescribed by the statute),“! or (3) that the promise operates only as 
a waiver of the time already past.*? One authority lends its support 
to reason (2) on the grounds that, although it is admittedly arbitrary, 
it is definite and in accord with public policy as declared in the statute 





37 First National Bank v. Mock, 70 Colo. 517, 203 Pac. 272 (1921). 

38 Forbach v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928); Crane v. French, 38 
Miss. 503 (1860). 

914 Cauir. L. Rev. 126, 129 (1926). 

40 Adams v. Cameron, 95 Ala. 344, 10 So. 506 (1891); Atlas Finance Corp. v. 
Kenny, 68 Cal. App. 2d 504, 157 P.2d 401 (1945); Trask v. Weeks, 81 Me. 325, 
17 Atl. 162 (1889); Crane v. French, 38 Miss. 503 (1860); Parchen v. Chessman, 
49 Mont. 326, 146 Pac. 469 (1914); Newell v. Clark, 73 N.H. 289, 61 Atl. 555 

1905); Watertown National Bank v. Bagley, 134 App. Div. 831, 119 N.Y 
upp. 592 (1909). 

4! First National Bank v. Mock, 70 Colo. 517, 203 Pac. 272 (1921); Bowmar 
v. Peine, 64 Miss. 99, 8 So. 166 (1886); Maddux v. Jones, 51 Miss. 531 (1875); 
Bridges v. Stephens, 132 Mo. 524, 34 S.W. 555 (1896); Cecil v. Henderson, 121 
N.C. 244, 28 S.E. 481 (1897); McIntosh v. Condron, 20 Pa. Super. 118 (1902). 

“ Kellogg v. Dickinson, 147 Mass. 432, 18 N.E. 223 (1888); Moore v. Taylor, 
2 Tenn. Ch. App. 556 (1897). 

14 Cau. L. Rev. 126 (1926). 
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of limitations. The first theory is rejected because the statute does not 
ordinarily start to run on a contract until it is breached. How then 
could the statute ever run on a promise not to plead the statute? Suit 
would necessarily be brought before the statute had even begun to 
run. Theory (3) has previously been debunked as contrary to the 
parties’ intentions.“ 

CoNCcLUSION 


The majority view is that waiver agreements made at the time 
of the original contract are void as against public policy. The minority 
notion is that the statute is designed only to protect individual con- 
tractors, who may waive the act’s protective benefits if they wish. 
Regarding waivers agreed to subsequent to accrual of the cause of 
action, the weight of authority holds them valid if restricted to a 
reasonable time. When the waivers are silent as to time the courts 
will generally construe them to be for a reasonable period, which is 
the statutory period. The best solution to the interpretation and 
application of these agreements seems to lie in the recognition that 
the statute promotes both public and private benefits. In the light 
of such recognition one should attempt to arrive at an equitable 
compromise based on an appraisal of the accompanying circum- 
stances in each case. 

Travis G. Boaes 





INTERPRETATION OF “EMPLOYEE OF THE INSURED” 
IN AUTOMOBILE LIABILITY INSURANCE POLICIES. In 
the recent cases of Sandstrom v. Estate of Clausen* and Buck v. Home 
Mut. Casualty Co.,” the Wisconsin Supreme Court has answered two 
questions with respect to the interpretation of the phrase “employee 
of the insured’”’ in automobile liability insurance policies. Prior de- 
cisions by the court involving these questions have not always been 
consistent or unambiguous. It is hoped that these new decisions will 
adequately answer the problems. This note is an attempt to analyze 
the path that the court took in reaching these decisions. 
General Considerations 

The omnibus coverage which is required of every auto liability 
insurance policy issued in Wisconsin under Section 204.30(3) of the 
Statutes,’ protects both the public and any person driving the car, 


“ See note 26 supra. 


* 258 Wis. 534, 46 N.W.2d 831 (1951). 
b 258 Wis. 538, 46 N.W.2d 749 (1951). 
1 Wis. Stat. § 204.30(3) (1949): 

No such policy shall be issued or delivered in this state to the owner of a 
motor vehicle, unless it contains a provision reading substantially as follows: 
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against the defense of the insurer that the named insured was not 
driving the car.? The statute is met and the required omnibus cover- 
age usually provided by defining “insured” in somewhat the follow- 


ing manner :* 


The unqualified word insured . . . includes the named insured 
and, except where specifically stated to the contrary, also includes 
any person while using the automobile and any person or organi- 
zation legally responsible for the use thereof, provided the actual 
use of the automobile is with the permission of the named in- 


su 


The omnibus clause includes as additional insureds, persons using 
the auto with the permission of the named insured, and persons 
legally responsible for the use of the auto. The indemnity provided 
under the policy must be extended to the additional insured “in the 
same manner and under the same provisions as it is applicable to the 
named assured.’’ 

Besides the omnibus coverage, most policies carry certain limita- 
tions on liability. These limitations are of two types. One is a restric- 
tion of indemnity, t.e. as to the persons who are insured under the 
policy, and the other is a restriction of coverage, t.e. as to the causes 
of action which are covered by the policy. The Supreme Court has 
held that the insurer cannot limit the persons who are insured under 
the policy, beyond those exceptions allowed by the statute. However, 
the court has said that certain exclusions which constitute a restriction 





The indemnity provided by this policy is extended to a ply, in the same 
manner and under the same provisions as it is cnatiediie to the named 
assured, to any person or persons while riding in or operating any automobile 
described in this policy when such automobile is being used for purposes 
and in the manner described in said policy. Such indemnity shall also extend 
to any person, firm or corporation legally responsible for the operation of such 
automobile. The insurance hereby afforded shall not apply unless the riding, 
use or operation above refe to be with the permission of the assured 
named in this policy, or if such assured is an individual, with the permission 
of an adult member of such assured’s household other than a chauffeur or 
domestic servant; provided, however, that no insurance afforded by this 
paragraph shall pA to a public automobile garage or an automobile repair- 
shop, sales agency, service station and/or the agents or employees thereof. In 
the event an automobile covered by this policy is sold or transferred the pur- 
chaser or transferee shall not be an additional insured without consent of 
the company, indorsed hereon. 

? Locke v. General Accident Fire & Life Assurance Corp., 227 Wis. 489, 279 


N.W. 55 (1938). 

3 Definition of insured, State Farm Mutual Automobile Insurance Company 
policy. Vick v. Brown, 255 Wis. 147, 38 N.W.2d 716 (1949). 

* Wis. Star. § 204.30(3) (1949). See note 1 supra. 

5 Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940); Schenke v. State 
Farm Mutual Ins. Co., 246 Wis. 301, 16 N.W.2d 817 (1944). A good discussion 
of this problem is found at 1949 Wis. L. Rev. 811. 
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as to coverage are not void.* Specifically, the court has held that the 
general exclusion as to coverage of causes of action arising out of 
injury to or death of any employee of the insured, while engaged in 
the employment other than domestic, of the insured, or while engaged 
in the operation, maintenance or repair of the automobile, is a valid 
exclusion.’ 

This note will deal with the interpretation the court has given to 
the phrase ‘employee of the insured”’ as it is used in such exclusion 
clauses. There are two problems involved in interpreting the phrase. 
First, does “employee of the insured”’ mean: (1) employee of the named 
insured only; (2) employee of the insured against whom recovery is 
being sought; or (3) employee of the named and additional insureds? 
Secondly, if the phrase ‘employee of the insured”’ includes additional 
insureds, who are the additional insureds? 


Earlier Law 


A common case where these questions arise is that in which an 
employee is killed by a coemployee who is driving the car with the 
permission of the common employer who is the named insured. The 
employee driving the car is an additional insured since he is driving 
the car with the permission of the named insured. It was well settled 
in Wisconsin and in most other jurisdictions as well, that in this case 
where an additional insured kills the employee of the named insured, 
the insurer is not liable when the clause in question is contained in 
the policy.* In the case of Madison v. Steller,® the employee who was 
driving the car argued that the exclusion as to employees of the in- 
sured referred to employees of the insured who is seeking the pro- 
tection of the policy, in this case the additional insured. Since the 





6 Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940); Frye v. Theige, 253 
Wis. 596, 34 N.W.2d 793 (1948) (named insured exclusion). 

7 Narloch v. Church, 234 Wis. 155, 290 N.W. 595 (1940). There is good reason 
to question the Court’s decision on this point. It is not altogether clear that one 
can entirely separate a restriction as to coverage and a restriction as to indem- 
nity, especially where there is an attempt to exclude coverage for any cause of 
action asserted by people who stand in a certain relationship to one of the in- 
sureds as in the case of an employee of the insured. Justice Fairchild’s dissent 
wo — Amicus Curiae, Ainsworth v. Berg, 253 Wis. 438, 34 N.W.2d 790 

1 L 

8 Madison v. Steller, 226 Wis. 86, 275 N.W. 703 (1937); Ainsworth v. Berg, 
253 Wis. 438, 34 N.W.2d 790 (1949); cf. Bernard v. Wisconsin Automobile Ins. 
Co., 210 Wis. 133, 245 N.W. 200 (1932); Birrenkott v. McManamay, 65 8.D. 
581, 276 N.W. 725 (1937); Continental Casualty Co. v. Pierce, 170 Miss. 67 
154 So. 279 (1934); Associated Indemnity Corp. v. Wachsmith, 2 Wash. 2d 
679, 99 Pac.2d 420 (1940). Contra: Kaifer v. Georgia Casualty Co., 67 F.2d 309 
(9th Cir. 1933). 

9 226 Wis. 86, 275 N.W. 703 (1937). 
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injured party was not an employee of the driver, he was not an ‘‘em- 
ployee of the insured” and hence the insurer should be liable. The 
court said that the injured party was an employee of the insured 
under the clause in the policy because he was an employee of the 
named insured. The court rejected the argument that “employee of 
the insured’’ should refer only to employees of the insured against 
whom recovery is being sought. The court asked the question :!° 


. .. does the term “employee of the assured’? mean employee of 
the additional assured in a case where the latter is the alleged 
tort-feasor, and an employee of the named assured only when 
recovery is sought against the named assured? 


The answer was: 


The term “assured’”’ . . . is capable of being applied to the 
named assured even though the person who is sued, and who is 
claiming the protection of the policy, is not the named assured. 


Another possible case is that in which an employee injures a co- 
employee, while driving the car with the permission of the named 
insured, when the named insured is not the common employer. 
Again the driver is an additional insured since he is driving with the 
permission of the named insured. If the common employer is legally 
responsible for the operation of the auto, then he is also an additional 
insured. This then is a situation where an additional insured injures 
an employee of another additional insured. 

In the case of Brandt v. Employers’ Liability Assur. Corp.," A, the 
owner and named insured, allowed B to drive A’s car in the course 
of B’s employment by C. B negligently killed his coemployee D. 
The omnibus clause in A’s policy contained the following exclusion: 


The provisions of the paragraph do not apply to any employee 
of an insured with respect to any action brought against said 
employee because of bodily injury to or death of another em- 
ployee of the same insured injured in the course of such employ- 
ment in an accident arising out of the use or maintenance of the 
auto in the business of such insured. 


The policy also contained the general exclusion clause: 


This policy does not apply to bodily injury to or death of any 
employee of the insured while engaged in the business of the 


insured 


The court held that under the exclusion in the omnibus clause, the 
insurer was not liable. It reasoned that C, the common employer of 





10 226 Wis. at 88, 275 N.W. at 704. 
11 228 Wis. 328, 280 N.W. 403 (1938). 
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B and D, was liable to D under workmen’s compensation which made 
C legally responsible for the operation of the auto and hence an addi- 
tional insured. The court also felt that A, the named insured, had 
given permission to C to use the car, making C a permittee, and 
hence an additional insured in that manner. 

Although B would have been covered as an additional insured 
since he was a permittee, he was not covered because he was an 
“employee of an insured”’ and the action was brought against him 
because of the death of another employee of the same insured. In 
this case then, ‘employee of an insured’’ was interpreted as covering 
employees of the named and additional insureds. 

In the case of Narloch v. Church,” the facts were similar to those 
of the Brandt case, except that the employer in the Narloch case 
was the state of Wisconsin. In that case the court held that the 
exclusion clause in the omnibus clause was void as being in conflict 
with section 204.30(3). It said that the exclusion was an invalid 
limitation of indemnity since it excluded certain additional insureds 
from coverage who were not excluded under the statute. 

The court then considered the general exclusion clause. The insurer 
argued that the employer was legally responsible because he was 
responsible under the Workmen’s Compensation Act, and therefore 
he was an additional insured. The deceased was then an “employee 
of the insured,’”’ and under the general exclusion the insurer was not 
liable for his death. However, the court pointed out that in the 
Brandt case, the employer would have been liable in tort to third 
persons for the negligence of his employee under the doctrine of 
respondeat superior, but that in this case, since the employer was 
the state, which was not liable under that doctrine, the employer was 
not legally responsible. The court said that mere liability under 
workmen’s compensation was not sufficient to create legal responsi- 
bility under the policy. The court therefore found the insurer liable. 
The implication of this case is that ‘employee of the insured’”’ means 
employee of the named and additional insureds. 

The case where a named insured kills or injures an employee of an 
additional insured is another case to be dealt with. The Supreme Court 
considered such a situation in the case of Vick v. Brown.” A, the 
owner of an auto and the named insured in an auto liability insur- 
ance policy, was driving his car in the course of his employment 
by C. A negligently killed his coemployee B. A’s insurance policy 
contsined an omnibus coverage clause which included as additional 


2 o>! Wis. 155, 290 N.W. 595 (1940). 
1855 Wis. 147, 38 N.W.2d 716 (1949). 
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insureds, persons using the auto with A’s permission and persons 
legally responsible for the use of the auto. The omnibus clause had 
carried the following limitation: 


The insurance with respect to any person or organization 
other than the named insured does not apply: . . . (d) to any 
employee with respect to injury to or death of another employee 
of the same employer .. . 


This limitation had been deleted by mutual agreement. The policy 
also contained the following exclusion of coverage: 
This policy does not apply to bodily injury to or death of any 
employee of the insured while engaged in the employment other 


than domestic, of the insured, or while engaged in the operation, 
maintenance or repair of the automobile. 


C’s workmen’s compensation carrier paid B’s estate for B’s death, 
and then joined B’s estate in an action against A.“ The question 
was whether or not A’s insurance carrier was liable. The court held 
the carrier liable. 

The insurer contended that under the Brandt and Narloch cases, 
“employee of the insured’’ referred to employees of the named and 
additional insured, and that an employer who was responsible for 
the operation of the auto under the doctrine of respondeat superior 
was an additional insured. They contended that the deceased was 
therefore an ‘employee of the insured,’’ and that under the exclusion 
of coverage, his death was not covered. 

The court said that ‘employee of the insured” did not mean em- 
ployee of additional insureds. In refusing to define employee of the 
insured to include employees of additional insureds, the court was 
either saying employee of the insured meant employee of the insured 
against whom recovery was being sought or that it meant employees 
of the named insured only. 

The first possibility would seem to be in conflict with the reasoning 
in Madison v. Steller discussed previously. In that case the court 
said that the phrase employee of the insured referred to employees 
of the named insured, even where the additional insured was seeking 
the protection of the policy. There is no reason why the reasoning 
should not work in reverse, and why the phrase should not be capable 
of covering employees of the additional insured when the named 
insured is seeking the protection of the policy. 

The other alternative would be that the court was defining em- 





4 Wis. Strat. § 102.29(2) (1949). 
16 226 Wis. 86, 275 N.W. 703 (1937). 
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ployee of the insured as employee of the named insured.'* This would 
be contrary to the definition of the insured found in the policy,’ and 
if true, then in addition to being in conflict with previous cases, the 
question also arises as to whether or not there is equal protection of 
the named and additional insureds as required by statute.'* If a 
named insured injured his employee he would not be covered since 
the injured party was an employee of the named insured. Whereas, 
if an additional insured injured his employee he would be covered 
since the injured party was not an employee of the named insured. 
Nevertheless, this might be construed as equal coverage since, if 
either of the insureds injured the named insured’s employee, neither 
would be covered.!* 

After the court decided that ‘employee of the insured” did not 
include employees of additional insureds, it went on to say that the 
employer was not an additional insured because he was not legally 
responsible for the use of the auto. 

In the Brandi case the court said that liability under workmen’s 
compensation was legal responsibility under the insurance policy. 
The Narloch case changed the definition of legal responsibility so 
that tort liability to third persons was the basis of such responsibility 
and that mere liability under the Workmen’s Compensation Act was 
not sufficient. In the Vick case the court again changed its definition 
of legal responsibility. It said that the Narloch case really required 
tort liability to the person injured to make out legal responsibility 
under the policy. 


Recent Cases 


After its decision in the Vick case, the court was given a chance 
to clarify the doctrines it announced in that decision. In the case of 
Buck v. Home Mut. Casualty Co.,*° the following fact situation was 
presented. A, the named insured, allowed B to use A’s car in B’s 
business on the condition that A’s son, C, be permitted to drive. C 





16 ‘The exclusions in the policy referred to employees of Breitzman [named in- 
sured].” Vick v. Brown, 255 Wis. 147, 152, 38 N.W.2d 716, 719 (1949). 

17 Definition of insured, State Farm Mutual Automobile Insurance policy. 
See p. 726, supra. 

18 Wis. Stat. § 204.30(3) (1949), note 1 supra. 

19 “Conceivably, an automobile owner could elect to be a self-insurer on all 
claims except for injuries to kinfolk and buy a policy which covered only relatives 
by blood or marriage. The omnibus coverage clause would then give persons 
driving the automobile with the owner’s consent like limited coverage. But what- 
ever coverage he does buy applies to the additional assureds by force of Sec. 
ae Stats.” Ainsworth v. Berg, 253 Wis. 438, 445e, 35 N.W. 2d 911, 913 

1949). 
20 258 Wis. 538, 46 N.W.2d 749 (1951). 
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negligently killed D, an employee of B. A’s insurance policy was 
similar to that in the Vick case. A’s insurance carrier was named as 
a defendant in the suit, but disclaimed liability on the grounds that 
the deceased was an “‘employee of the insured,’’ and that under the 
exclusion clause, they were not liable. 

The court held the insurer liable in this case. They did not find it 
necessary to discuss the question they raised in the Vick case as to 
the meaning of the phrase “employee of the insured.’’ The court 
decided the case solely on the grounds that the employer of D was 
not an additional insured since he was not legally responsible under 
the policy. The court held that tort liability to the person injured 
was the basis of legal responsibility under the statute. An employer 
who was responsible only under the Workmen’s Compensation Act 
was not an additional insured. Therefore the court said the exclusion 
clause was not material in this case. 

However, in another case decided the same day, the court found 
it necessary to answer the question that had been raised by the Vick 
case as to the meaning of the phrase “employee of the insured.” In 
the case of Sandstrom v. Estate of Clausen, A, the named insured, 
injured his coemployee, B, in the course of their employment by C, 
an interstate railroad. Since C was not covered by the Workmen’s 
Compensation Act it was legally responsible® and hence an addi- 
tional insured. The insurer again argued that the injured party was 
an “employee of the insured’’ and that under the exclusion clause 
they were not liable. However the court held that the injured party 
was not an ‘‘employee of the insured.’’ The court held that the phrase 
“employee of the insured’’ referred only to “employee of the party 
calling for protection’ or employee of the insured against whom 
recovery is being sought as referred to above. The court said: 


. . . Just as the named assured has no insurance protection if the 
claim is by his own employee but is protected against the claims 
of all others, so an additional insured has no protection when the 
claim is by his employee but is protected against the claims of 
persons not so related to him, no matter who else may be the 
employer of the claimant. 


Since in this case the named insured was seeking the protection of 
the policy, and since the injured party was an employee of the ad- 
ditional insured, the exclusion did not apply and the insurer was 





21 258 Wis. 534, 46 N.W.2d 831 (1951). 

* Interstate railroads are covered by the Employer’s Liability Act 35 Stat. 
65 (1908), as amended, 45 U.S.C. § 51 (1946). 

%3 258 Wis. 534, 538, 46 N.W.2d 831, 832 (1951). 

% Td. at 537, 46 N.W.2d at 832. 
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liable. This case not only expressly overruled the Brandt decision, 
but also, by implication, overruled the cases of Madison v. Stellar 
and Bernard v. Wisconsin Automobile Ins. Co. which were the bases 
for that decision. 


Conclusion 


As the result of these recent decisions, the court seems to have 
finally answered some of the questions that have arisen in interpret- 
ing the phrase ‘employee of the insured.’’ The Sandstrom case holds 
that ‘employee of the insured’’ refers only to employees of the in- 
sured against whom recovery is being sought. The Buck case holds 
that an employer who is liable to the person injured under workmen’s 
compensation is not “legally responsible’ and hence not an addi- 


tional insured. 
LESLIE SCHARF 





JURISDICTION OF INDUSTRIAL COMMISSION OVER EM- 
PLOYEES UNDER THE WORKMEN’S COMPENSATION ACT. 
When an employee is injured in the course of his employment while 
working for an employer subject to the Wisconsin Workmen’s Com- 
pensation Act,! the question often arises as to whether the employee 
comes within the jurisdiction of the Wisconsin Industrial Commis- 
sion under the compensation act. For the purpose of limiting dis- 
cussion to this precise question it will be assumed throughout that 
the employer is a Wisconsin resident and subject to the compensa- 
tion act.? Since the problem presented involves only the jurisdiction 
which the legislature intended to give to the Industrial Commission 
in terms of what employees are intended to be protected, no attempt 
has been made to examine the constitutionality of the assumption 
of such jurisdiction by the legislature. 

The compensation act itself provides that it will apply to all cases 
“where, at the time of the injury, the employe is performing service 
growing out of and incidental to his employment.’’* The act defines 
“employee’’ as follows: “Every person in the service of another 
under any contract of hire. . . .’’* The statutory language is very 
broad and in itself does not answer the question as to when an 
employee comes within the act for the many situations which may 
arise. 

1 Wis. Stat. c. 102 (1949). 

? In all the cases discussed in this note the employer involved was a resident 
and subject to the act. 

* Wis. Stat. § 102.03(1)(c) (1949). 

‘ Wis. Stat. § 102.07(4) (1949). 
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The Wisconsin Supreme Court has in a number of cases given a 
more concrete meaning to the words of the statute in determining 
the legislative intent as to whether or not an employee in a specific 
situation will come within the application of the act. The factors 
which may be considered in making this determination are: the em- 
ployee’s residence, the place where the employment contract was 
made, the place of main employment under the contract, whether 
or not services were rendered in Wisconsin, and the place where the 
injury occurred. A survey of the cases in which the court has dealt 
with the problem reveals that if, from a consideration of one or more 
of these factors, it appears that the state has an interest in the em- 
ployee in question, then the court will apply the act and hold that 
the Industrial Commission has jurisdiction.' 

Injuries Occurring in Wisconsin 

The compensation act applies to an employee injured in the 
course of his employment if the accident occurs in Wisconsin re- 
gardless of the residence of the employee, the place where the con- 
tract was made, or the place of main employment under the contract. 
Such was the position taken by the court in Interstate Power Co. v. 
Industrial Commission,’ where an Iowa resident working under an 
employment contract made in Iowa, under which the main employ- 
ment was in Iowa, was held to come within the application of the 
act when he was injured while rendering services in Wisconsin. The 
court reasoned that the state has an interest in all persons, whether 
residents or not, while they are in this state, because they are subject 
to obey its laws and are entitled to the benefits of its laws. The non- 
resident employee was held to have obtained the status of employee 
within the meaning and purpose of the act upon rendering services 
in Wisconsin. Again, on similar facts, in Salvation Army v. Industrial 
Commission’ the court held that an Illinois resident working under 
an Illinois contract came within the application of the act and under 
the jurisdiction of the Commission when he was injured in Wisconsin 
while here on a temporary job incidental to his Illinois employment. 
As long as the injury occurs within Wisconsin, the residence of the 
employee, the place of contract, and the place of main employment 





5 The problems involved in concurrent jurisdiction when an employee is pro- 


tected by another state’s compensation act are also omitted from consideration 
in this note so as to limit the discussion to the particular problem under the 
Wisconsin act of the Wisconsin Industrial Commission’s jurisdiction over certain 
employees. 

* 203 Wis. 466, 234 N.W. 889 (1931). 

7219 Wis. 343, 263 N.W. 349 (1935). 














July] NOTES 735 


are immaterial. The factor of rendering services in Wisconsin will 
always be present in these cases since it is here assumed that the 
employee is injured in Wisconsin in the course of his employment. 


Injuries Occurring Outside Wisconsin 
1. Wisconsin Residents 


As early as 1919, in Anderson v. Miller Scrap Iron Co.,* the court 
held that the application of the compensation act was not intended 
to be limited to injuries occurring in Wisconsin. In a similar case, 
Zurich G. A. & L. Ins. Co. v. Industrial Commission,® the court took 
this same position. In each of these cases the employee was a Wis- 
consin resident under a contract made in Wisconsin, had rendered 
services in Wisconsin, and was injured outside of Wisconsin on a 
mission incidental to his main employment in Wisconsin. The court 
in the Anderson opinion said: “The language of the act does not, 
either by express terms or by necessary implication, limit its applica- 
tion to injuries which are received within the territorial limits of the 
state.’ The court reasoned that as the contract of employment was 
made in Wisconsin the contract is governed by and is subject to the 
law of Wisconsin, and the compensation act becomes a part of the 
contract. 

Whether or not the contract was made in Wisconsin, however, was 
a fact not considered important by the court in McKesson-Fuller- 
Morrisson Co. v. Industrial Commission.“ In the McKesson case the 
compensation act was held to have been properly extended to a 
Wisconsin resident injured in Illinois where the place of making the 
contract was unknown. The employee had rendered services in Wis- 
consin and his place of main employment was in Wisconsin. The 
court said: ‘‘. . . the dominant consideration is whether the employee 
had obtained the status of employee in this state, a status which 
may be attained by rendering services in this state . . .”"* It would 
seem, then, that the place of contract is not decisive and that a 
Wisconsin resident is covered by the act if he merely has rendered 
services in Wisconsin. The decision indicates that the factor of 
rendering services in Wisconsin is sufficient, but is silent on whether 
or not such factor is essential to give jurisdiction. 





* 169 Wis. 106, 170 N.W. 275, 171 N.W. 935 (1919). 
* 193 Wis. 32, 213 N.W. 630 (1927). 

10 169 Wis. 106, 113, 170 N.W. 275, 277. 

1 212 Wis. 507, 250 N.W. 396 (1933). 

12 Jd. at 513, 250 N.W. at 398. 
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In Val Blatz Brewing Co. v. Industrial Commission® the court 
considered the factor of rendering services in Wisconsin not to be 
an essential factor to enable an employee to come within the applica- 
tion of the act. The facts were: The contract was made in Wisconsin. 
No services had been rendered in Wisconsin. The employee’s place 
of main employment was to be outside of Wisconsin and the em- 
ployee was injured while working at the place of main employment 
outside of this state. The residence of the employee was not estab- 
lished. The court sent the case back for a further finding of fact as 
to the employee’s residence, suggesting that if the employee was a 
resident of this state he would come within the application of the 
compensation act. The court thought that the essential element for 
bringing an employee under the act was the existence of the status 
of employer and employee within the meaning of the act, and said: 


That status is created when service is performed within the 
state under a contract of hire, without regard to the question of 
where the contract was made. Such status may also exist where 
no service is performed in the state in those cases where both the 
employer and the employee are residents of the state when the 
contract is made.“ 


The court pointed out that this “constructive” status is created 
when a resident of Wisconsin contracts in this state to perform serv- 
ices outside Wisconsin and that the status lasts until he actually 
acquires the status of employee in some other state. The reasoning 
of the court was that the state has such an interest in its citizens 
that its compensation act will apply to citizens who are injured while 
performing service outside its boundaries. 

The case of Jution-Kelly Co. v. Industrial Commission® again 
allowed a Wisconsin resident employee to obtain an award from the 
Industrial Commission for an injury sustained outside Wisconsin 
where the contract was made in this state, the main employment 
was to be in Michigan, and the employee was injured in Michigan 
without ever rendering services in Wisconsin. The court followed the 
reasoning of the Val Blatz case basing their decision on the state’s 
interest in its residents.'* 

It is clear from the foregoing decisions that a Wisconsin resident 
comes within the act regardless of all other factors, if: (1) his con- 





13201 Wis. 474, 230 N.W. 622 (1930). 
4 Td. at 481, 230 N.W. at 625. 
46 220 Wis. 127, 264 N.W. 630 (1936). 


16 The contract factor alone is not enough to bring the employee within the 
act’s intended application. Wandersee v. Industrial Commission, 198 Wis. 345, 


223 N.W. 837 (1929). 
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tract was made in Wisconsin,!” or (2) he had rendered services in 
Wisconsin,'* or (3) if both are true.’® In addition, it appears from the 
Val Blatz and Jutton-Kelly cases that services performed within the 
state are not even required if the emplcyee is a resident. And while 
the facts of both these cases show that the contract was made in 
Wisconsin, the reasoning that a state has a sufficient interest in its 
citizens to protect them wherever situated, and thus the legislature 
intended to bring them within the act, is broader than the facts. 
Such reasoning suggests, at least, although no case has specifically 
so held, that the court may be willing to hold that residency alone 
is sufficient to establish jurisdiction. This is assuming, of course, as 
is true of all cases discussed in this note, that the employer is a resi- 
dent of Wisconsin and subject to the Wisconsin compensation act. 


2. Nonresidents 


There are no cases as yet which have applied the compensation 
act to a nonresident employee unless he had been injured in Wis- 
consin. In Wandersee v. Industrial Commission®® the employee, a 
Minnesota resident, contracted in Wisconsin to work in Minnesota. 
No services were rendered in Wisconsin and the employee was in- 
jured in Minnesota. The court held that the employee could not 
obtain an award from the Industrial Commission under the compen- 
sation act because he had never rendered services in this state and 
could not therefore claim the status of employee within the meaning 
of the act. The court based its decision on the idea that the purpose 
of the act was to regulate the relation of employer to employee in 
Wisconsin and that such relationship is to be attained by rendering 
services in this state. The court said: “Until he performs services 
for another in the state of Wisconsin he is not an employee. . . . As 
soon as he performs service for another in the state of Wisconsin 
under a contract of hire, then the [Wisconsin] act enters into and 
becomes a part of the contract... .’’?4 

In the recent case of Perfect Seal Rock Wool Mfg. Co. v. Industrial 
Commission” the additional factor of a nonresident performing some 
service in Wisconsin appears. A Nebraska resident entered into a 





17 See note 8 supra. 

18 See note 10 supra. 

19 See notes 8 and 9 supra. 

20198 Wis. 345, 223 N.W. 837 (1929). 

21 Id. at 347, 223 N.W. at 838. It must be remembered that the court here is 
area of a non-resident. While the language is broad, it is clear from the Val 

latz and Jutton-Kelly cases that performance of services in Wisconsin is not 
essential for a resident. The cases therefore are not inconsistent. 


# 257 Wis. 133, 42 N.W.2d 449 (1950). 


; 
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contract of employment at Omaha, Nebraska,” with a Wisconsin 
firm, under which he was to sell the firm’s products in Nebraska and 
surrounding states not including Wisconsin. He reported to the fac- 
tory in Wisconsin where he spent three days acquainting himself 
with the manufacture of the product he was to sell. He then left 
Wisconsin, and four months later he was killed while working in 
North Dakota pursuant to the contract. The Wisconsin Supreme 
Court held that the Industrial Commission was without jurisdiction 
over the employee because, although the employee had, by render- 
ing services in Wisconsin, obtained the status of employee under the 
compensation act, he had lost such status upon leaving Wisconsin 
to assume the duties of his main employment in Nebraska and 
surrounding states. The interest of the state in its citizens and the 
temporary interest in nonresidents while within Wisconsin was 
thought by the court to give the compensation act sufficient applica- 
tion and to be reasonable and consistent with the legislative purpose. 
The court thought that to apply the act in this case would lead to 
ridiculous results such as permitting an employee of a corporation 
with nation-wide operations to recover under the Wisconsin act for 
an injury sustained outside of Wisconsin merely because the employee 
had made a short business trip to Wisconsin many years before 
the injury. 

In neither the Wandersee case nor the Perfect Seal case was the 
compensation act applied. In the former case jurisdiction of the 
commission was seemingly denied because the employee had not 
rendered services in Wisconsin and had not thereby obtained the 
necessary status to come within the act. In the latter case denial of 
jurisdiction was based on the reasoning that although the necessary 
status had been obtained it was lost upon leaving Wisconsin. In 
both these cases the place of main employment was outside Wisconsin. 

The question arises, therefore, as to just when the status, ad- 
mittedly attained by performing services within Wisconsin, is lost. 
In other words, when are the services performed within this state so 
trivial as to lead to absurd results if the act were applied, and when 
are they so substantial as to give the state an interest in protecting 
those working within it, even though the injury occurs outside the 





* Although the court, in the Perfect Seal case, 257 Wis. 133, 137, 42 N.W.2d 
449, 451 (1950), said: “. . . the act has never been extended to one whose i injuries 
were sustained outside the state unless the employee was a resident of Wisconsin 
working under a contract of hire entered into within the state,” this would not 
appear to be entirely accurate in view of the McKesson case and would seem 
inconsistent with the result therein, where a Wisconsin resident, injured outside 
Wisconsin, came within the act when the place of — was unknown to the 
court and was believed probably to have been Illin 
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state? A concrete example would be the case of the nonresident 
employee working under a foreign contract whose main employment 
is in Wisconsin and who, after rendering services in Wisconsin, is 
injured outside of this state. To apply the compensation act in such 
a situation would not bring about the evils feared by the court in 
the Perfect Seal case. The fact that the main employment is in Wis- 
consin would ordinarily indicate that all but temporary and incidental 
duties would be performed in this state and no such ridiculous cir- 
cumstances as recited in that case would result. The state does have 
an interest in nonresidents who are working in this state, and our 
act applies to such an employee while working in Wisconsin. It 
would seem highly artificial and unduly technical to hold that a 
nonresident employee whose place of main employment is in Wis- 
consin loses his status under the compensation act each time he 
leaves this state on temporary missions and incidental jobs and that 
his status is again created immediately upon his return to Wisconsin. 

The court on the other hand has held that the state’s interest in 
its citizens and its temporary interest in nonresidents while within 
this state will sufficiently satisfy a reasonable application of the act 
consistent with the legislative purpose. It might be argued that the 
economic and social ill-effects of unemployment due to industrial 
injury, which the common law inadequately remedied and which the 
compensation act was designed to meet, do not occur in Wisconsin 
where neither the injury nor the residence is in this state. For that 
reason, the argument would follow that the legislature did not intend 
to cover such a case as it would fall outside the reasons for the statute. 

However, the court has never been faced with this specific fact 
situation, and whether the fact that the main employment is in 
Wisconsin would give the state a sufficient interest in the nonresident 
employee to bring him within the application of the compensation 
act and under the jurisdiction of the Industrial Commission is an 


open question. 


Conclusion 


When the injury occurs in Wisconsin the court finds no difficulty 
in extending the compensation act to the injured employee, whether 
resident or nonresident, regardless of the place where the contract is 
made and the place of main employment thereunder, and by logic 
and reason this position would seem fully justified by the interest of 
the state in all persons within its borders. 

When the injury occurs outside of Wisconsin and the employee is 
a Wisconsin resident the court again applies the act to the injured 
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employee. The fact that a Wisconsin resident is under a contract of 
hire made in Wisconsin, or that such a resident has rendered services 
in Wisconsin, is each in itself sufficient to bring the employee within 
the statute, even though the injury occurs outside the state. The 
reason is that the state is interested in its citizens; and it would 
seem reasonable that the fact of residency alone, regardless of where 
the contract was made or where services were performed, would be 
enough to justify the application of the act to injuries occurring 
outside of Wisconsin. 

When the injury occurs outside of Wisconsin and the employee is 
not a resident the situation presents much more difficulty. To date 
the compensation act has never been applied to include an employee 
under these circumstances. A nonresident possibly could come within 
the act if his place of main employment is in Wisconsin. However, a 
definite answer to this question cannot be given until such a situation 


is presented to the court. 
Howarp M. HErr1or 





LIABILITY OF OWNER FOR LEAVING KEYS IN AUTOMO- 
BILE. A recent New Jersey case raises a problem of interest to 
automobile owners which has been the subject of an increasing 
amount of litigation. In Saracco v. Lyttle, the defendant car owner 
parked his car on a public street in front of a friend’s home and left 
the ignition key in the switch and the car unlocked. While the owner 
was in the house, the friend’s 17 year-old son drove away with the 
car. After traveling a few blocks the boy negligently collided with 
the plaintiff’s automobile. The plaintiff sued the owner of the auto- 
mobile for his negligence in leaving the car unlocked and the ignition 
key in the switch. (In this case there was no statute or ordinance 
making such an act a misdemeanor.) The granting of the defendant’s 
motion for dismissal was affirmed by the New Jersey court. The 
court did not decide whether or not the car owner’s act itself was 
negligent, but decided that in any event it could not be the proximate 
cause of the plaintiff’s injury. The above facts by themselves did not 
make a prima facie case for the jury. The negligence of the driver 
was (to strike a familiar note) “an intervening efficient cause inter- 
rupting the chain of causation.’’ 

As the hint of a proximate cause problem might suggest, the above 
fact situation has been treated in a variety of ways. In general, the 
plaintiff's case has been strengthened by the existence of a statute or 





178 A.2d 288 (N.J. Super. 1951). 
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ordinance requiring that an automobile left unattended be locked 
and the key removed. Some courts have held the breach of such a 
statute to be negligence and the proximate cause of the plaintiff’s 
injury as a matter of law.? Other courts, holding contra to the New 
Jersey court, have said that in the absence of a statute it is at least 
a jury question on negligence and proximate cause.* Still other courts 
have agreed with the New Jersey court and in the absence of a statute 
assumed negligence but held no proximate cause as a matter of law.‘ 
The same decision of no proximate cause has also been reached where 
there was a breach of an applicable statute.5 The negligence issue has 
been stressed by some courts which have held liability to depend on 
foreseeability or ‘‘no reasonable grounds to anticipate.’’* 


At Common Law 


Where a thief takes the car and there is no applicable statute the 
weight of authority has denied recovery to the plaintiff.” While the 
results of the cases are fairly consistent, the reasons advanced vary 





2 Ross v. Hartman, 139 F.2d 14 (D.C. Cir. 1943), noted in 32 Gzo. L. J. 202 
(1944), 42 Micu. L. Rev. 948 (1944), 92 U. or Pa. L. Rev. 467 (1944); Ostergard 
v. Frisch, 333 Ill. App. 359, 77 N.E.2d 537 (1948), noted in 27 Cu1-Kent Rev. 
225 (1949), 33 Minn. L. Rev. 175 (1949), 17 U. or Cin. L. Rev. 392 (1948). 

3 Schaff v. Claxton, 144 F.2d 532 (D.C. Cir. 1944); Eesley v. Dottellis, 61 A.2d 
564 (D.C. Munic. Ct. 1948); Bullock v. Dahlstrom, 46 A2d. 370 (D.C. Munic. Ct. 
1946); Morris v. Bolling, 31 Tenn. App. 577, 218 S.W.2d 754 (1948). 

4 Howard v. Swagartt, 161 F.2d 651 (D.C. Cir. 1947); Castay v. Katz & Best- 
hoff, Ltd., 148 So. 76 (La. App. 1933); Curtis v. Jacobson, 54 A.2d 520 (Me. 1947); 
Lotito v. Kyriacus, 272 App. Div. 635, 74 N.Y.S.2d 599 (1947), aff'd 297 N.Y. 
1027, 78 N.Y.S. 2d 558, 80 N.E.2d 542 (Case 1) (1948); Wilson v. Harrington, 
269 App. Div. 891, 56 N.Y.S.2d 157 (1945), aff'd, 295 N.Y. 667, 65 N.E.2d 101 
(Case 3) (1946). 

5 Squires v. Brooks, 44 App.D.C. 320 (1916), (overruled in Ross v. Hartman, 
supra note 2); Galbraith v. Levin, 323 Mass. 255, 81 N.E.2d 560 (1948), noted in 
37 Geo. L. J. 464 (1949), 24 Notre Dame Law. 258 (1949) ; Ouelette v. Bethlehem- 
Hingham Shipyard, 321 Mass. 390, 73 N.E.2d 592, (1947); Pochi v. Brett, 319 
Mass. 197, 65 N.E.2d 195 (1946); Sullivan v. Griffin, 318 Mass. 359, 61 N.E.2d 
330 (1945); Slater v. T.C. Baker Co., 261 Mass. 424, 158 N.E. 778 (1927); Ander- 
son v. Theisen, 43 N.W.2d 272 (Minn. 1950); Wannebo v. Gates, 227 Minn. 194, 
34 N.W.2d 695 (1948); Kennedy v. Hedberg, 159 Minn. 76, 198 N.W. 302 (1924); 
Kelly v. Davis, 48 R.I. 94, 185 Atl. 602 (1927). 

* Lustbader v. Traders Delivery Co., 67 A.2d 237 (Md. 1949); Roberts v. 
Lundy, 301 Mich. 726, 4 N.W.2d 74 (1942); Jackson v. Mills Baking Co., 221 
Mich. 64, 190 N.W. 740 (1922); Lamono v. Ideal Towel Supply Co., 25 N.J.Misc. 
162, 51 A.2d 888 (1947); Walter v. Bond, 267 App. Div. O49, 45 N.Y.S.2d 378, 
(1943), aff'd, 292 N.Y. 574, 54 N.E.2d 691 (1944); Mann v. Parshall, 229 App. 
Div. 366, 241 N.Y.S. 673 (1930); Rapczynski v. Cowan, 138 Pa. Super. 392, 10 
A.2d 810 (1940). 

7 Cases cited note 4 supra; Eesley v. Dottellis, 61 A.2d 564 (D.C. Munic. Ct. 
1948); Lustbader v. Traders Delivery Co., 67 A.2d 237 (Md. 1949); Saracco v. 
Lyttle, 78 A.2d 288 (N.J.Super. 1951); Rapezynski v. Cowan, 138 Pa. Super. 392, 
10 A.2d 810 (1940). Contra: Schaff v. Claxton, 144 F.2d 532 (D.C. Cir. 1944); 
Bullock v. Dahlstrom, 46 A.2d 370 (D.C. Munic. Ct. 1946); Reti v. Vaniska, 8 
N.J.Super. 275, 74 A.2d 322 (1950) (distinguished in Saracco v. Lyttle, supra). 
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materially as might be expected in a typical “proximate cause’’ 
problem: not natural and continual sequence;* not foreseeable;° 
thief’s act was proximate cause;'® no reasonable grounds to antici- 
pate;" intervening efficient cause;'? and, contributing reason not 
proximate cause.” 


Breach of a Statute 


A sharp conflict exists as to the effect of breach of a statute or 
ordinance in this fact situation. An example of such a statute or 
ordinance would be this District of Columbia traffic regulation: 


Every motor vehicle shall be equipped with a lock to lock the 
starting lever, throttle, switch, or gear-shift lever, by which the 
vehicle is set in motion, and no person shall allow any motor 
vehicle operated by him to stand unattended on any street or 
in any public place without first having locked the lever, throttle, 
or switch by which said vehicle may be set in motion. 


Violation of such a statute or ordinance is usually held negligence 
per se, but the plaintiff must also show proximate cause. This prob- 
lem calls for an inquiry into the legislative intent as to what conse- 
quences were intended to be prevented. Without attempting to 
explore the general problem of the effect of a breach of statute in 
negligence cases,’® we shall merely set down the theories of legislative 
intent as advanced by the courts in these cases. The purpose of such 
a statute on unlocked automobiles has been said to be: (a) for the 
safety of the public on the streets, to help law enforcement against 
reckless driving, and not for the benefit of owners and police;'* (b) 


8 Howard v. Swagart, 161 F.2d 651 (D.C. Cir. 1947). 

® Castay v. Katz & Besthoff, Ltd., 148 So. 76 (La. App. 1933). 

10 Curtis v. Jacobson, 54 A.2d 520 (Me. 1947). 

11 Lustbader v. Traders Delivery Co., 67 A.2d 237 (Md. 1949). 

12 Saracco v. Lyttle, 78 A.2d 288 (N.J. Super. 1951). 

13 Lotito v. Kyriacus, 272 App. Div. 635, 74 N.Y.S.2d 599 (1947), aff'd, 297 
N.Y. 1027, 78 N.Y.S.2d 558, 80 RN p2d 542 (1948). 

4 Traffic and Motor Vehicle Regulations for the District of Columbia, Sec. 58. 
For similar statutes see: Coto. Stat. ANN. c.16, § 232 (1935); Inv. Stat. ANN. 
§ 47-2124 (Burns Repl. 1940); Kent. Rev. Strat. § 189.430 (1942); Mp. Ann. 
Cope Gen. Laws art. 664, § 192 (Supp. 1943); Mass. Grn. Laws c. 90, §§ 7, 13 
(1932); Miss. Cope Ann. § 8219 (1942); N.H. Rev. Laws c. 119, § 24 (1942); 
R.I. Gen. Laws c. 88 § 15 (1938); Uran Cope Ann. § 57-7-169 (1943); Wro. 
Comp. Stat. Ann. § 60-530 (1945); for Wisconsin, see note 31 infra. 

A statute of this type has no application when the automobile is not parked on 
a public street but is on private property or on a private drive. Howard v.Swagartt, 
161 F.2d 651 (D.C. Cir. 1947); Schaff v. Claxton, 144 F.2d 532 (D.C. Cir. 1944); 
Eesley v. Dottellis, 61 A.2d 564 (D.C. Munic. Ct. 1948); Curtis v. Jacobson, 54 
A.2d 520 (Me. 1947). 

16 See Thayer, Public Wrong and Private Action, 27 Harv. L. Rev. 317 (1914); 
“1980 Statutory Standards and Negligence in Accident Cases, 11 La. L. Rev. 95 

1950). 
16 Cases cited note 2 supra. 
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to prevent the automobile from being set in motion;!” (c) to prevent 
children and thieves from meddling and causing injuries to the 
public;'* and, (d) to help law enforcement against theft, and not to 
help enforcement against negligent driving.'® 

The cases of Ostergard v. Frisch®® and Ross v. Hartman are the 
leading cases finding liability for breach of a statute, while on the 
other side are Minnesota and Massachusetts cases? which find no 
proximate cause if there is a breach of an ordinance or statute. In 
some cases where there has been no statute or ordinance, dicta have 
hinted at liability if there were violations of an applicable statute.” 


Children 


When children are the intervening third parties starting the car 
and causing injury, it is a distinguishing circumstance to some 
courts which would otherwise deny liability.24 A series of New York 
cases starting back in the days of the electric delivery truck illustrates 
this point. The rationale of the cases makes it necessary to show 
knowledge or notice to the owner that children usually played around 
the car or truck before the plaintiff can get to the jury. In the 
absence of a statute all the cases agree that when children are in- 
volved, the fact that the key has not been removed is not enough 
for negligence in itself. In other words, the negligence in these 


17 Maggiore v. Laundry and Dry Cleaning Service, 150 So. 394 (La. App. 1933); 
Slater v. T.C. Baker Co., 261 Mass. 424, 158 N.E. 778 (1927); Kennedy v. Hed- 
berg, 159 Minn. 76, 198 N.W. 302 Amey ° 

18 Ostergard v. Frisch, 333 II. p. 359, 77 N.E.2d 537 (1948); Moran v. 
Borden Co., 309 III. App. 397, 33.'N boa 197 (1941). 

19 Sullivan v. Griffin, 318 Mass. 359, 61 N.E. si 330 (1945) ; Anderson v. Theisen, 
43 N.W.2d 272 (Minn. 1950). 

20 333 Ill. App. 359, 77 N. - - 537 (1948). 

21139 F.2d 14 (D.C. Cir. 1948). 

2 Cases cited note 5 ane 

23 Cases cited notes 10 and 11 supra. 

*% Jackson v. Mills Baking Co., 221 Mich. 64, 190 N.W. 740 (1922); Kennedy v. 
Hedberg, 159 Minn. 76, 198 N. W. 302 (1924) ; Lomano v. Ideal Towel Supply Co. 
25 N.J. Misc. 162, 51 A.2d 888 (1947); Mana v. Parshall, 229 App. Div. 366, 241 
N.Y.S. 673 (1930). 

% Tierney v. New York Dugan Bros., Inc., 288 N.Y. 16, 41 N.E.2d 161 (1942); 
Mann v. Parshall, 229 ve Div. 366, 241 N.Y.S. 673 (1930); Connell v. Berland, 
223 App. Div. 234, 228 N.Y.S. 20, (1928), aff'd,248N.Y. 641, 162 N.E. 557 (1928) ; 
“9 lan v. Shults Bread Co., 212 A pp. Div. 110, 208 N.Y.S. 118 (1925) ; Gumbrell 

lausen Flanagan Brewery, 199 App. Div. 778, 192 N.Y.S. 451 (1922) ; my wi 
- Kaplan, 233 N.Y. 426, 135 N.E. 838 (1922); Lazarowitz v. ng e 194 A pp 
Div. 400, 185 N.Y.S. 359 (1920); Lee v. Van Beuren & N.Y. Bill vk ‘os 0. 7 
190 App. Div. 742, 180 N.Y.S. 295 (1920); Frashella v. Taylor, 157 N.Y. 
(App. 1916); Sorrusca v. Hobson, 155 N.Y.S. 364 (App. T. 1915); Kober 9 “ 
Central Brewing Co. of N.Y., 150 N. Y.S. 986 (App. T. 1915); Vincent v. Crandall 
& Godley Co., 131 Ap . Div. 200, 115 N.Y.S. 600 (1909); Berman v. Schultz, 40 
N.Y. Misc. 212, 81 N.Y.S. 647 (1903). 

% Cases cited note 25 supra; Jackson v. Mills Baking Co., 221 Mich. 64, 190 
N.W. 740 (1922); Rapezynski v. Cowan, 138 Pa. Super. 392, 10 A.2d 810 (1940). 
Rhad v. Duquesne Light Co., 255 Pa. 409, 100 Atl. 262 (1917). 
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cases consists of failure to account for children’s characteristics 
rather than the leaving of the keys in the car or truck. Under a 
statute or ordinance on unattended automobiles it has been said 
that the legislature had meddling children in mind when they passed 
the statute.2”7 Thus, even if the breach of the statute is not held 
negligence as a matter of law the plaintiff can at least get to the 
jury without proving knowledge or notice of the children. 


Passengers 


Where the keys are left in the car by the driver and a passenger 
takes the car without authority, statutes or ordinances relating to 
‘unattended’? automobiles are usually held inapplicable.2* There 
would seem to be stronger grounds for negligence in the passenger 
cases, especially where the passenger was intoxicated, or otherwise 
incompetent.?® But the majority of the cases deny recovery here 
also as at common law where a thief takes the car.*° 
Wisconsin 

There have been no Wisconsin cases dealing with this fact situation 
to date. Neither is there a statute concerning unattended automo- 
biles that would apply here. Any help for the plaintiff would have to 
come from a city ordinance similar to the District of Columbia 
traffic regulation quoted above. A bill before the 1951 Wisconsin 
legislature proposes a statute similar to the type discussed in this 


note. 
CONCLUSION 


Any confusion in the handling of such a case arises from the con- 
fusion of “proximate cause’’ in the law of negligence. First, a dis- 
tinction must be made between the problems of ‘‘proximate cause’’: 





27 Moran v. Borden Co., 309 Ill. App. 391, 33 N.E.2d 166 (1941). But see Kelly 
v. Davis, 48 R.I. 94, 135 Atl. 602 (1927). 

28 Bullock v. Dahlstrom, 46 A.2d 370 (D.C. Munic. Ct. 1946); Kennedy v. 
Hedberg, 159 Minn. 76, 198 N.W. 302 (1924). 

_ * Bullock v. Dahlstrom, 46 A.2d 370 (D.C. Munic. Ct. 1946); Morris v. Bol- 
ling, 31 Tenn. App. 577, 218 S.W.2d 254 (1948). 

3° Lustbader v. Traders Delivery Co., 67 A.2d 237 (Md. 1949); Roberts v. 
Lundy, 301 Mich. 726, 4 N.W.2d 74 (1942); Kennedy v. Hedberg, 159 Minn. 76, 
198 N.W. 302 (1924); Walter v. Bond, 267 App. Div. 779, 45 N.Y. 8. 2d 378 (1943), 
aff'd, 292 N.Y. 574, 54 N.E.2d 691 (1944). 

* Bill No. 3578, introduced February 15, 1951, “to create 85.19 (11) of the 
papees dy relating to leaving ignition keys in parked motor vehicles and providing 
& pe 

Amendment No. 1S to Bill No. 3578S, introduced February 28, 1951, “to create 
66.95 of the statutes, relating to the authority of a city or village to enact ordi- 
pga relating to leaving ignition keys in parked motor vehicles and providing 
& penalty.” 
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(a) cause in fact; and, (b) legal or limiting cause (policy factors). In 
general, the cases have not distinguished between these two, nor is 
it always clear that the case has been decided on “‘proximate cause”’ 
issues rather than negligence issues, especially where the emphasis is 
on foreseeability. Regardless of what one prefers for the reason for 
denial of liability (7.e., no negligence, not a cause in fact, or no re- 
covery for policy reasons) it is submitted that the owner should not 
be responsible. Would the courts impose liability on the owner if 
the thief were not negligent but merely involved in the accident with 
the plaintiff? Is a thief presumed to be a reckless driver? Does it 
make a difference that a thief is driving the car that hits the plain- 
tiff? Whatever the reason given it does not seem that legal liability 
should attach to the act of leaving the keys in the car. Whether the 
court stresses lack of negligence, finds no cause in fact, or uses limit- 
ing policy factors, the plaintiff should not get to the jury. 

In line with the above statements, it is submitted that the same 
result of no liability should be reached where there is an applicable 
statute. The better views of legislative intent would be either: (a) 
as an aid to law enforcement against theft; or, (b) to prevent the 
automobile from being set in motion (see District of Columbia 
traffic regulation above) by meddlers, children or non-human agen- 
cies. In the absence of express provision for civil liability, the statute 
or ordinance should not help the plaintiff’s case. If the owner’s 
liability insurance is to be a controlling element in these fact situ- 
ations, it would be better to wait for legislative sanction by com- 
pulsory insurance, rather than to distort fault concepts in the law 


of torts. 
Davip Y. CoLLiIns 





FORECLOSURE OF MECHANICS’ LIENS IN WISCONSIN.* 
Section 289.09 of the Wisconsin mechanics’ lien statute provides: 


In the foreclosure of [mechanics’] liens. . . , the provisions of 
chapter 278 for the foreclosure of real estate mortgages shall 
control as far as applicable unless otherwise provided in this 
chapter. 


And it is provided in Chapter 278 that no foreclosure sale shall be 
made or advertised until the expiration of one year from the date 


* The Wisconsin mechanics’ lien statute was annotated by James MacDonald in 
1943 Wis. L. Rev. 277, to give the meaning of its important provisions as inter- 
preted by the Wisconsin Supreme Court. The purpose of this note is to supplement 
that discussion. 

1 Wis. Strat. § 289.09 (1949). 
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when the judgment is perfected,? and that the mortgagor may re- 
deem the mortgaged premises at any time before sale.* However, 
Section 289.14(1) of the mechanics’ lien statute provides: 

All sales under such judgments shall be noticed and conducted 

and reported in the manner provided for the sale of real estate 

upon execution and shall be absolute and without redemption. 

Thus Section 289.09 as controlled by Chapter 278, conflicts with 
Section 289.14, in that the procedure for foreclosure of real estate 
mortgages includes a redemption period, while Section 289.14 spe- 
cifically denies the debtor a right to redeem from sale. One question 
raised therefore is whether or not the debtor is entitled to a period 
of redemption prior to sale as provided in the procedure for fore- 
closure of real estate mortgages.‘ 

Section 289.09 raises the further question of whether, in incorpo- 
rating the provisions of Chapter 278, it is merely restating the old 
law of mechanics’ liens, or is in fact adopting the substantive pro- 
visions of that chapter. A facet of such question is, does Section 289.09 
require a filing of notice of lis pendens as required in the provisions 
for foreclosure of real estate mortgages, or is no such filing necessary, 
as under the old Wisconsin mechanics’ lien law?® 

In considering these questions,‘it will be helpful to examine briefly 
the historical antecedents of the mechanics’ lien law, and to trace 
the growth and development of the law in this field. A mechanics’ 
lien is a claim created by law for the purpose of securing a priority 
of the payment of the price or value of work performed and materials 
furnished in erecting or repairing a building or other structure, and 
as such it attaches to the land as well as to the buildings erected 
thereon.’ It is a creature of statute, and was unknown either at 
common law or in equity, yet it ig not a novel idea, for the right of 
lien was recognized early, in the Twelve Tablés of ancient Roman 
law. Later, by a constitution of the Emperor Marcus Aurelius, it 
was provided that one who loaned money for the restoration of an 
edifice had a right of hypotheca qn the edifice aité the ground on 
which it stood. In early 19th century France, by the Code Napoleon, 
masons, architects, contractors arid others employed in building 
houses were accorded similar liens. The first of such statutes in 
America was enacted in 1791 by the General Assembly of Mary- 





2 Wis. Stat. § 278.10(2) (1949). 
3 Wis. Strat. § 278.13 (1949). 
a as oe Ba.pwi, Pick anD DeWitt, Wisconsin Practice Metuops § 1286 
9). 
5 Wis. Strat. § 289.09 (1933). 
636 Am. Jur. 19. 
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land, as a result of a desire to facilitate the construction of buildings 
in the proposed capitol city of Washington. 

The closest the common law has come to recognizing a mechanics’ 
lien was the lien which was an incident of, and inseparable from, 
possession, but the possession of land has never been deemed changed 
merely by its improvement. Meanwhile, courts of equity followed 
the common law doctrine that improvements and materials annexed 
to and forming part of the real estate vest in the owner and possessor, 
but such courts enforced specifically, between the parties and those 
having notice, agreements stipulating for equitable liens in con- 
sideration of improvement of the land.? However, where the remedy 
of the claimant was plain and adequate at law, equity did not inter- 
fere.® 

The earliest Wisconsin mechanics’ lien statute was in the Wiscon- 
sin Territorial Statutes of 1839, and provided that the lien, when 
perfected, became in effect a mortgage, to be foreclosed accordingly, 
and with a period of redemption after sale as then allowed in fore- 
closure of real estate mortgages.® This statute was superseded by 
the lien law of 1842,!° providing that sales to satisfy the lien must 
be made under an execution issued upon the judgment rendered in 
the action, and that the debtor had the same period of redemption 
as the statutes then provided in the case of sales of real estate upon 
execution. 

The present day procedure for foreclosure of mechanics’ liens 
contained in Chapter 289 of the Wisconsin Statutes has evolved 
from those territorial statutes, and up through 1933" patterned 
itself to procedures for sales of real estate upon execution, as in- 
stituted by the act of 1842 into the procedure for foreclosure of 
mechanics’ liens. However, the period of redemption, which was an 
incident of sales of real estate upon execution,” was specifically 
denied the debtor in 1878," as it is in the present statute. 

In 1935, the foreclosure provisions of the Wisconsin mechanics’ 
lien statute were amended to read as set forth above, providing, in 
part, that in a foreclosure of such a lien, the provisions of Chapter 
278 for the foreclosure of real estate mortgages shall control as far as 





7 Puituips, Mecuanics’ Liens 1-7 (3d ed. 1893). 
8 Cole v. Colby, 57 N.H. 98 (1876). 

® Wis. Terr. Stat. p. 143, §§ 16, 17 (1839). 

10 Wis. Laws 1841-42, p.19, §§ 9, 10. 

1 Wis. Strat. §§ 289.09, 289.14 (1933). 

12 Wis. Terr. Stat. p.226, § 81 (1839). 

13 Wis. Rev. Strat. § 3326 (1878). 

4 Wis. Stat. § 289.14 (1949). 
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applicable, that all sales under such judgments shall be noticed and 
conducted and reported in the manner provided for the sale of real 
estate upon execution, and that these sales shall be absolute and 
without redemption. The bill’* was recommended by the statutory 
committee on rules of pleading, practice and procedure, and intro- 
duced in the legislature as a revision bill for the purpose of shorten- 
ing and simplifying the procedure. 

The question which this amendment raised because of the apparent 
conflict between Sections 289.09 and 289.14, set forth above, was 
whether or not the debtor is entitled to a period of redemption prior 
to sale. This question was resolved by the court in City Lumber and 
Supply Co. v. Fisher.* Action was commenced by City Lumber and 
Supply Co. against Fisher to foreclose a mechanics’ lien properly 
filed. Default judgment of foreclosure was entered in favor of the 
plaintiff, providing for immediate sale of defendant’s property. De- 
fendant made application to amend the judgment to provide for a 
one-year period of redemption, which application was denied and 
an order confirming the sheriff’s sale entered. Defendant appealed. 

The court was confronted with defendant’s argument!” that the 
statutory language incorporated by reference mortgage foreclosure 
Sections 278.10(2) and 278.13 into Section 289.09 with the same 
force as though they had been specifically set forth in the latter 
section. The defendant further maintained that Section 289.14 treats 
only sales once they become authorized, and that the specific recital 
that such sales shall be absolute and without redemption is not 
controlling of a period of redemption prior to sale. It was defendant’s 
position that the legislature expressly provided against such re- 
demption after sale to rule out any contention that a debtor be 
entitled to two periods of redemption, one as a mortgagor under 
Section 289.09, with an attendant period of redemption preceding 
sale, and one as a judgment debtor under Section 289.14, with an 
attendant one-year period of redemption following sale. The court 
rejected defendant’s arguments, holding: 

Section 289.09 of the 1933 statutes was a procedural statute. 

The amendment was for the purpose of shortening and simplify- 

ing the procedure and it was not intended to change the substan- 

tive law. It must be construed under the provisions of Section 

370.01(49), which reads as follows: “A revised statute is to be 

understood in the same sense as the original unless the change 





% Wis. Laws 1935, c. 483, §§ 91, 96. 

16 256 Wis. 402, 41 N.W.2d 285 (1950). 

17 256 Wis. Cases AND Briers, City Lumber and Supply Co. v. Fisher, Brief 
for Defendant-Appellant. 














749 





July] NOTES 





in language indicates a different meaning so clearly as to preclude 
judicial contruction .. . .”’ It is clear, therefore, that the amend- 
ment referred to did not of itself provide for a period of redemp- 
tion in the foreclosure of mechanics’ liens.'* 


The net result of the City Lumber and Supply Co. case is a decided 
limitation of the scope and effect of the 1935 amendment. The 
debtor simply has no period of redemption at any time. However, 
in view of the substantial nature of the right involved in that case, 
it is quite probable that other questions raised by the statute will 
have to be treated individually, for it is not apparent where the court 
will draw a distinction between procedural provisions clearly amended, 
and provisions so involving substantive rights as to necessitate 
judicial construction and therefore not amended. 

As outlined above, a further question raised by the 1935 amend- 
ment to Chapter 289, is the necessity of compliance with all of the 
provisions for foreclosure of real estate mortgages, among which 
provisions is the requirement of filing notice of lis pendens. Prior to 
1935, there was no requirement that such a notice be filed in me- 
chanics’ lien foreclosure proceedings. Such a requirement existed, 
however, in the statute setting forth the procedure for foreclosure of 
real estate mortgages.'® Incorporation of this procedure for fore- 
closure of real estate mortgages into the mechanics’ lien law?® was 
viewed in practice as requiring the filing of notice of lis pendens in 
proceedings to enforce mechanics’ lien by foreclosure,?* but it can 
be maintained from the decision in the case of City Lumber and Supply 
Co. v. Fisher, that if the redemption provisions of the mechanics’ 
lien law were not changed by the amendment, then neither were the 
provisions regarding the particular requirement of filing a notice of 
lis pendens. Regardless of whether or not required, however, the 
better practice would be to file such notice. Thus every purchaser or 
encumbrancer who records subsequent to the filing of the lis pendens 
would be deemed a subsequent purchaser, with notice of prior claims 
of the lienor, and bound by the outcome of the foreclosure proceed- 
ings.”? This is important in the event that the lien protection is lost 
or expires, as in the case of Glass v. Zachow,* where the court held 
that the filing of a summons and complaint in an action to foreclose 

18 City Lumber and Supply Co. v. Fisher, 256 Wis. 402, 405, 41 N.W.2d 285, 
287 (1950). 

19 Wis. Strat. § 278.01 (1949). 

20 Wis. Start. § 289.09 (1949). 


21 Voiz, BALDWIN, Pick AND DeWitt, Wisconsin Practice Metuops, § 1283 
(1949); Stevens, Defective Filing of Lis Pendens, 1948 Wis. L. Rev. 352, 354. 


22 Wis. Strat. § 281.03(1) (1949). 
23 156 Wis. 21, 145 N.W. 236 (1914). 
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a mechanics’ lien did not constitute constructive notice to a subse- 
quent purchaser in good faith for value in the absence of a filing of 
notice of lis pendens. 

By reason of its specific incorporation of the provisions of another 
chapter, and in addition to the aforementioned questions, Section 
289.09 contains the inherent question, not yet raised, of whether the 
incorporation only takes Chapter 278 as it exists at the time of in- 
corporation and does not include subsequent modifications of that 
chapter, or whether it embraces the law as it will exist from time to 
time thereafter. This question may arise if and when Chapter 278 
is amended. One way to avoid this question and still retain the in- 
corporation by reference vehicle would be to incorporate procedure 
“as is or may be provided” in another chapter. The Model Me- 
chanics’ Lien Act, which was adopted only by Florida, and has since 
been withdrawn from the active list of Model Acts, contains such a 
clause clarifying whether the chapter is incorporated “as it is,’”’ or 
“as it is.or may be.’’* 

Another means of avoiding such questions would be to discard 
the practice of incorporation by reference, and specifically set forth 
the provisions desired. This practice would render statutory inter- 
pretation less laborious by obviating the necessity of looking “‘be- 
yond the four corners”’ of a single act, but would run into the argu- 
ments that this would lead to undue multiplicity in the statutes and 
inconsistent treatment of similar problems. It was due to these 
arguments that the revisor of statutes was prompted to note that, 
“It is not practical to write practice statutes so that a layman may 
be his own lawyer.”’ 

Regardless of the statutory formula used, however, the ultimate 
solution to these questions lies in expert draftsmanship.”’ 

GrorGce H. MonTEMAYOR 





UNCONSTITUTIONALITY OF WISCONSIN’S PUBLIC UTIL- 
ITY ANTI-STRIKE LAW. In a recent decision by the United 
States Supreme Court,’ Wisconsin’s ‘Utility Anti-Strike”’ law? was 


%4 See Note, 1950 Wis. L. Rev. 726, for a discussion of the problem of legislation 
by reference. 

% Model Mechanics’ Lien Act § 28, 9 U.L.A. 524 (1932). 

% Bill 75S § 92 (Wis. 1935). This is the revisor’s note recommending the repeal 
of Wis. Stat. § 289.10 (1935). 

27 1950 Wis. L. Rev. 726, 731. 

1 Amalgamated Ass’n of Street, Elec. Ry., and Motor Coach Employees of 
Am. v. WERB, 71 S.Ct. 359; United G., C. and C. Workers of Am., CIO v. 
WERB, 71 S.Ct. 359 (1951). 

2 Wis. Strat. § 111.50 et seg. (1949). 
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declared unconstitutional. This act outlawed strikes in public utili- 
ties, provided for compulsory arbitration and enumerated procedures 
and sanctions for implementation and enforcement; but it did not 
provide for temporary state seizure of utilities. 

The constitutional question was presented to the court in two 
cases.* In WERB v. Amalgamated Ass’n of Street, Elec. Ry., and 
Motor Coach Employees‘ the Wisconsin Court affirmed a lower court 
order which perpetually restrained the union from calling a strike 
that would cause an interruption in Milwaukee’s transit service. 

In WERB v. Milwaukee Gas Light Co.§ an injunction had been 
obtained that ordered the union to refrain from calling a strike and 
to call back any employees already on strike to resume service. 
When the union did not observe the restraining order, a state circuit 
court imposed a fine for contempt upon certain of its officials. The 
Wisconsin Court affirmed. 

A brief analysis of the Wisconsin decisions will aid in understand- 


ing the Supreme Court’s holdings. 
Wisconsin Decisions 

In deciding the Amalgamated case, the Wisconsin Court denied 
conflict with federal law on two major grounds. First, because of 
the great importance of public utility service to a smoothly function- 
ing economy, the law was upheld as a valid exercise of the police 
power. 

Second, on the basis of a “‘concurrent jurisdiction’ theory,’ and 
relying heavily upon International Union v. WERB,’ the court held 
the anti-strike law to be within a proper sphere for state action. 

In the Gas Co. case the court reiterated most of the arguments of 
the Amalgamated case. In addition, however, it had to deal with the 
recent decision of the Supreme Court in the critical case of U.A.W. 
v. O’ Brien.® 

8 As the issues were essentially the same in both cases, the court handled the 
appeals in one decision. See note 1 supra. 

4257 Wis. 43, 42 N.W.2d 471 (1950). 

5 258 Wis. 1, 44 N.W.2d 547 (1950). 

* This has consistently been the ‘Wisconsin View” in cases involving state 
regulation of industries affecting interstate commerce. In holding that the state 
and federal governments can regulate concurrently in like spheres of labor rela- 
tions, the court has refused to recognize negation of state power until an actual 
contradiction to an NLRB action is shown. Allen-Bradley 1111 v. WERB, 
237 Wis. 164, 295 N.W. 791 (1941). 

7 336 U.S. 245 (1950). In this case the problem was one of intermittent work 
stoppages of a type held not to be sanctioned or prohibited by federal legislation. 
Therefore, state regulation was permitted of activities neither regulated nor pro- 
tected. This is a distinction which the Wisconsin Court failed to perceive in bring- 
ing the Amalgamated case under the International rule. 

8 339 U.S. 454 (1950). 
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It was stated in the O’Brien case that the federal government had 
preempted the field of regulation of peaceful strikes in industries 
affecting commerce and that co-existent state regulation was impos- 
sible. The Wisconsin Court endeavored to distinguish the O’Brien 
case primarily on the ground that there the industry involved was 
privately owned and controlled, whereas in the case before it a local 
public utility was concerned.* The court, implying that the inter- 
ruption of vital utility service would create an emergency per se, 
reasoned that federal legislation provided only national emergency 
procedures and that the power to enact local emergency legislation 
remained with the states. 

The court thereby attempted to validate the act by carving out 
of the field occupied by federal authority a special area of peaceful 
strikes, subject to rigid state supervision, in the case of public utilities. 
The United States Supreme Court rejected this theory in its decision. 


Majority Holdings 

The majority opinion, written by Mr. Chief Justice Vinson, refuted 
the rulings of the Wisconsin Court on three closely related grounds. 
They are, briefly: 

(1) Supersedure by federal law. 

Reiterating its position in the O’Brien case the Court said that the 
right to strike peacefully for a legal objective is, subject to specific 
limitations and qualifications,!° guaranteed in all industries affecting 
commerce by section 7 of the National Labor Relations Act of 1935" 
as amended by the Labor Management Relations Act, 1947.7 By 
recognizing a specific right and enumerating its limitations, Congress 
had preempted this particular field and state action in the same area 
cannot stand. 





* The court looked with approval on the case of N.J. Bell Telephone Co. v. 
Communications Workers, Cro, 5 N.J. 354, 75 A.2d 721 (1950), in which the 
New Jersey court, referring to the O’Brien case, said: 

The court said that the regulation of the right to peacefully strike for higher 
wages had been preempted by Congress, but . . . involved a statute poy 
the right to strike against private industry. It was not a statute such as the 
New Jersey statute, in which a state, in the exercise of its sovereignty, seeks 
to maintain . . . services, considered essential . . . being furnished = a public 
utility, . . . whose services furnished are primarily intrastate. 

10 The court listed the following limitations: (1). Notice to be given prior to 
any strike upon termination of a contract, 61 Stat. 142 (1947), 29 U.S.C. § 158 
(d)(1) (Supp. 1946). (2). Prohibitions on strikes for certain objects declared un- 
lawful by Congress, 61 Srat. 141 (1947), 29 U.S.C. § 158 (b)(4) (Supp. 1946). 
(3). Special procedures for certain strikes which might create national emergencies, 
61 Srar. 155 (1947), 29 U.S.C. $§ 176-180 (Supp. 1946). 

1 49 Srar. 452 (1935), 29 U.S.C. § 151 et seg. (1946). 

12 61 Srart. 136 (1947), 29 U.S.C. § 141 (Supp. 1946). 
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(2) Rejection of special classification for public utilities. 

The Wisconsin Court erred in trying to distinguish the O’Brien 
case on the basis of utilities being an exception to the general rule. 
Congress has rejected the idea of special treatment for utilities: and 
“Creation of a special classification for public utilities is for Congress, 
not for this court.’’™ 
(3) Rejection of the ‘“emergency’”’ argument. 

The argument that, as Congress provided machinery for dealing 
only with national emergencies, the state is free to deal with ones that 
are local in character, was rejected on two grounds. 

First, the Wisconsin law “. . . is not ‘emergency’ legislation but a 
comprehensive code for the settlement of labor disputes. . .’’™ 

Second, Congressional intent, as determined in the O’Brien case 
is controlling in all cases of peaceful strikes. Congressional intent in 
not providing local emergency proceedings was not to leave the area 
open to state action, but was rather a manifestation of the feeling 
that in all but the most exigent circumstances, the best long range 
interests of a free enterprise society are promoted by noninterference 
with peaceful strikes arising in the course of collective bargaining.“ 

The court recognized that an important policy question is involved, 
but precisely because of this it felt the matter to be for Congress, 
which has at present expressed an intent antithetical to Wisconsin’s 
view. 


The Dissent 

The dissent by Mr. Justice Frankfurter, joined by Mr. Justice 
Burton and Mr. Justice Minton, reached its position primarily through a 
different interpretation of Congressional intent. Their reasoning may 
be summarized as follows: 





13 Amalgamated Ass’n of Street, Elec. Ry., and Motor Coach Employees of 
Am. v. WERB, 71 S.Ct. 359, 364; United G.., C. and C. Workers of Am., CIO v 
WERB, 71 8.Ct. 359, 364 (1951). 


“4 Td. at 365. 


% The Court, in footnote 21, quoted at length from a speech by Senator Taft. 
After arguing that whatever the tem poy inconveniences of most strikes, they 
were necessary to the perpetuation of a free economy, the senator had this te say 
about utilities specifically: 

. we fix the rates... and we sas, I suppose, fix the wages of public- 
utility workers. Yet we have hesita: because if ey a — @ process 
of the government fixing wages, it must end in . 

nel we begin with public utilities, it will be said poe enka ona ‘steel are just 
rtant...we have proceeded on the theory that there is a right to strike 
pes y that labor peace must be based on free collective bargaining. 


See also the Court’s footnote 20. 
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First, the mere entrance into a field by the federal government 
does not per se preclude state action. Rather, the state activity must 
be shown to be repugnant to federal legislation. 

Second, power to assure continuing service of vital utilities is of 
prime importance to a state in the pursuance of its police functions. 
If Congress meant to divest the states of such a basic right, it should 
have done so by explicit language. 

Third, by recognizing the area of emergency legislation, yet dealing 
with it only on a national level, Congress left the field of local emer- 
gencies to the states. 

CoNcLUSION 


The general criteria for deciding whether or not a state may act 
on a specific phase of labor relations seem to be: (1) has the federal 
government recognized a right upon which state action will encroach, 
(2) has the federal government occupied the area in issue,’* (3) does 
the state act conflict with public policy as expressed in federal law 
and its administration? If any of these questions are answered affir- 
matively the state act would be invalid. Whether or not state legisla- 
tion is in harmony with federal law appears to be unimportant.!” 

This case is both a clarifying reaffirmation and an extension of the 
O’ Brien case. It makes clear that any state interference with peaceful 
strikes for lawful purposes, in a manner similar to that used by Wis- 
consin (injunction, compulsory arbitration, etc.) will be governed 
by the O’ Brien rule. The decision seems to extend the O’ Brien doctrine 
by indicating that “emergency” legislation with provisions similar 
to the Wisconsin law would be invalid.'* 

The federal government has occupied the field of regulation of 
peaceful strikes for lawful objectives in industries affecting interstate 


commerce. Utilities are not an exception.’® 
Marvin T. WARSHAFSKY 





16 Although the general rule is that a state is precluded from activity when the 
federal government has legislated in the same area of labor relations, there can 
be limited ay, tne One such example of this is the field of union-security agree- 
ments, where Congressional intent has been held to allow the states to enact 
legislation that is more restrictive than the federal law, Algoma Plywood and 
Veneer Co. v. WERB, 336 U.S. 301 (1949). 

17 One important exception would be in the case of cession as provided for by 
section 10(a) of the Wagner Act, as amended. 

18 Whether or not a different approach, such as state seizure of a vital utility, 
would be upheld is still a conjectural problem. 

1° For a discussion of the problems raised by state action in areas encompassed 
by federal legislation, see Comment, 1951 Wis. L. Rev. 158. A bill before the 
1951 legislature, Bill 7830S (Wis. 1951), represents an wer ye to avoid the affect 
of the Amalgamated case by reenacting the invalidated bill with only — 
changes to redefine “emergency.” It seems unlikely that this will be held valid. 
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DEAN MILK Co. V. CITY OF MADISON. Recently, in the case i 
of Dean Milk Co. v. City of Madison, the United States Supreme 
Court held that a local milk ordinance which required pasteurization i 
: and bottling within five miles of Madison, for all milk sold in Madison, 
was an undue burden upon interstate commerce when applied to an | 
Illinois milk dealer. 

The ordinance under consideration placed a five mile limitation 
on pasteurization and bottling and a twenty-five mile limitation on 
farm sources? for the avowed purpose of protecting public health by 
adequate inspection at reasonable cost.* The plaintiff was an Illinois i 
milk dealer who wished to distribute its milk in Madison and was 
refused a license on the ground that it did not pasteurize or bottle 
its milk within five miles of Madison. The Wisconsin Supreme Court 
affirmed the trial court decision that the ordinance was valid as a 
local health measure reasonably accomplishing the purpose for which 
it was enacted. The Wisconsin Court said that in determining reason- 
ableness it was proper to consider convenience, efficiency and inspec- 
tion costs which would follow from the measure.‘ 





1 Dean Milk Co. v. City of Madison, 257 Wis. 308, 43 N.W.2d 480 (1950), 
rev'd, 340 U.S. 349 (1951). 

2 The twenty-five mile limitation was not considered by the United States 
Supreme Court but was remanded for consideration by the Wisconsin Court. 
The trial court and Wisconsin Supreme Court had previously refused to discuss f 
the validity of the twenty-five mile limit on the ground that the Dean Milk Co. j 
owned no farms and thus could present no justiciable controversy on this issue. 

* General Ordinances of the City of Madison, 1949, § 7.21 provided as follows: 

It shall be unlawful for any person, association or corporation to sell, 
offer for sale or have in his or its possession with intent to sell or deliver in 
the City of Madison, any milk, cream or milk products as pasteurized unless 
the same shall have been pasteurized and bottled in the manner herein pro- 
vided within a radius of five miles from the central portion of the City of 
Madison otherwise known as the Capital Square, at a plant housing the 
machinery, equipment and facilities, all of which shall have been approved 
by the Department of Public Health. 

General Ordinances of the City of Madison, 1949, § 7.11: 

It shall be unlawful for any person to bring into or receive into the City 
of Madison, Wisconsin, or its police jurisdiction, for sale, or to sell, or offer 
for sale therein, or to have in storage where milk or milk products are sold 
or served, any milk or milk product as defined in this ordinance from a source 
not possessing a permit from the Health Commissioner of the City of Madi- 
son, Wisconsin. 

Only a person who complies with the requirements of this ordinance shall i 
be entitled to receive and retain such a permit. 

On the filing of an application for a permit with the Health Commissioner 
he shall cause the source of supply named therein to be inspected and sh: 
cause all other necessary inspections and investigations to be made. The \ 
Department of Public Health shall not be obligated to inspect and issue 
permits to farms located beyond twenty-five (25) miles from the central 
portion of the City of Madison otherwise known as the Capital Square. . . . 

4 Dean Milk Co. v. City of Madison, 257 Wis. 308, 48 N.W.2d 480 (1950). 
Both courts relied upon the reasoning of Dyer v. City of Beloit, 250 Wis. 613, 
27 N.W.2d 733 (1947), which was a case almost identical on its facts with the 
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The United States Supreme Court considered only the question 
of burden on interstate commerce since that was, in their opinion, 
determinative of the entire case. The Court conceded the propriety 
of milk regulations in general, but held this regulation invalid since 
it excluded wholesome milk pasteurized in Illinois.’ They said that 
such exclusion was not justifiable in view of the character of the local 
interests involved and the available means of protecting such inter- 
ests. The Court said: 

In thus erecting an economic barrier protecting a major local 
industry against competition from without the State, Madison 
plainly discriminates against interstate commerce. This it cannot 
do, . . . if reasonable nondiscriminatory alternatives, adequate 
to conserve legitimate local interests, are available. 


As reasonable alternatives which might be used the Court suggests 
two: inspection of all milk sources by Madison officials on a fee basis 
or adoption of section 11 of the United States Public Health Service 
Model Milk Ordinance with reliance upon reciprocal inspections 
with uniform standards.’ 


The Dissenting View 


The dissenting opinion is written by Mr. Justice Black® who feels 
that the state court findings are insufficient to support the majority’s 





Dean Milk Co. case. There was some question as to the force of the Dyer case 
as an authority since the judgment in it had been vacated by the United States 
Supreme Court when the issue became moot by amendment of the Beloit or- 
dinance involved. 
5 It is interesting to note that at the time the case was tried, Dean Milk Co. 
roduced milk which was rated Grade ‘‘A”’ under the United States Public Health 
rvice standards, while none of the Madison producers distributed Grade “‘A”’ 
milk in Madison. 
6 Dean Milk Co. v. City of Madison, 340 U.S. 349, 354 (1951); following the 
coe. Dean Co. introduced its products in Madison, lowering the palae twel 
or milk. 
7 U.S. Public Health Service Milk Ordinances § 11 (recommended 1939): 

Milk and milk products from points beyond the limits of routine inspection 
of the city of . . . may not be sold in the city of . . ., or its police jurisdiction, 
unless produced and/or pasteurized under provisions equivalent to the re- 
quirements of this ordinance; provided that the health officer shall satisfy 
himself that the health officer having jurisdiction over the production and 
processing is properly enforcing such provisions. 

The Public Health Service Milk Code contains suggestions relating to § 11, 
Pusuic Heatta Butetin, No. 220 (Federal Security Agency, 1939) 145: 

“It is suggested that the health officer approve milk or milk products from 
distant points without his inspection if they are produced and processed 
under ae uivaient to those of this ordinance, and if the milk or 
milk products hove bem awarded by the State control agency a rating of 90 


percent or more on the basis of the Public Health Service rating method.” 
P * Mr. Justice Douglas and Mr. Justice Minton concur in Mr. Justice Black’s 
issent. 
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conclusions. He points out that there is no finding, or evidence to 
support one, that Dean Milk Co. cannot pasteurize within the defined 
area and thus so far as the record shows it is Dean’s personal prefer- 
ence to pasteurize in Illinois rather than the ordinance which prevents 
sale of Dean’s milk in Madison. He also says that there is no finding 
that the things the Court suggests as reasonable and adequate alter- 
natives are actually such. He feels that if the ordinance is going to 
be challenged on this ground the parties should at least have an op- 
portunity to present evidence on the relative merits of the Madison 
ordinance «nd the Court’s suggested alternatives. 

As to argument presented that there is nothing to show that 
Dean cau: »t pasteurize in the designated area, it should be kept in 
mind that the majority is saying that wholesome milk from other 
states in excluded. Thus, whether Dean could or could not pasteurize 
in the area is not the issue since even if it did the ordinance would 
still bar wholesome milk pasteurized in other states. It might also be 
pointed out that as a practical matter it would be impossible for all 
milk dealers to build pasteurization plants within five miles of every 
place they wished to distribute milk. Such a duplication of plants 
would be economically impractical. 

The question of the relative merits of the Madison ordinance and 
the alternatives suggested by the Court can best be answered by 
looking to the case precedents for the action of the majority of the 
Court. It would seem that the action of the majority here was com- 
pletely in accord with cases on similar problems. 


Precedents for the Dean Case Decision 


The Court seems to be committed to the general rule that a lawful 
article cannot be wholly excluded from importation from one state 
into another. The Court allows regulation of the introduction of 
articles of commerce, including food, so as to insure purity and whole- 
someness but this exercise of the police power does not extend to 
total exclusion whether pure or not.® The foremost cases applying 
this rule are: Schollenberger v. Pennsyivania’® (statute excluding all 
oleomargarine from the state on the ground that it was subject to 





® The Court will sustain statutes which provide means of excluding unwhole- 
some products while —— pure ones. See Mintz v. Baldwin, 289 U.S. 346 
(1933). Various other reasonable regulatory provisions are permitted where they 
are in the public interest and where ~—_ o not prevent interstate commerce 
absolutely. See: Milk Control Board v. Eisenberg Farm Products, 306 U.S. 346 


(1939); Lieberman v. Van De Carr, 199 U.S. 552 (1905); Union Brokerage Co. 
v. Jensen, 322 U.S. 202 (1944). 
10171 U.S. 1 (1898). 
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adulteration held invalid); Leisy v. Hardin" (statute prohibiting sale 
of intoxicating liquor except for certain purposes and then only by 
permit held invalid); Minnesota v. Barber” (statute requiring all 
meat sold locally to be inspected locally within twenty-four hours 
prior to slaughter held invalid); and Baldwin v. G. A. F. Seelig* 
(statute setting minimum milk prices for the announced purpose of 
protecting purity of milk by assuring dairymen of economic security 
held invalid). 

Similar ordinances have come up in lower federal courts and in 
state courts several times, and with the exception of the Wisconsin 
Court holdings it appears to be the general rule that such ordinances 
are invalid on varying grounds. Some of these cases are: Miller v. 
Williams“ (ordinance prohibiting use of cream in ice cream unless 
produced within fifty mile zone held invalid on ground that it was a 
local monopoly measure rather than a health measure); Minnesota 
ex rel Larson v. Minneapolis™ (ordinance requiring pasteurization 
of milk .within city held invalid on ground that it was an arbitrary 
health measure going further than necessary to protect public); and 
Dean Milk Co. v. Waukegan (ordinance requiring pasteurization 
within the county held invalid on ground that city could accomplish 
same goal by providing for inspection anywhere and charging the 
cost to the producer). 

The idea of applying a “‘reasonable alternatives’’ test is not entirely 
new in the Dean Milk Co. case, though it has not been referred to in 
those exact words in cases of this nature. The idea of ‘“‘reasonable 
alternatives’’ was embodied in the case of Baldwin v. G. A. F. Seelig 


where it was said:!7 


... the evils springing from uncared for cattle must be remedied 
by measures of repression more direct and certain than the crea- 
tion of a parity of prices between New York and other states. 
Appropriate certificates may be exacted from farmers in Ver- 





1 Leisy v. Hardin, 135 U.S. 100 (1890). Congress 8 17! assed an act 
ape such regulation by a state, 26 Star. 313, c. 728, 27 U.S.C. 121 (1890). 

his act was approved in Jn Re Rahrer, 140 U.S. 545 (1891). 

12 136 U.S. 313 (1890). 

18 294 U.S. 511 (1935). 

4 12 F. Supp. 236 (1935). 

% 190 Minn. 138, 251 N.W. 121 (1933). 

16 403 Ill. 597, 87 N.E.2d 751 (1949). See also: Grant v. Leavell, 259 Ky. 267, 
82 S.W.2d 283 (1935), which held invalid an ordinance giving discretion to health 
officer in granting out-of-city plants milk licenses even if the milk produced met 
the requirements; and La Franchi v. Santa Rosa, 8 Cal.2d 331, 65 P.2d 1301 
(1937) which held an ordinance invalid which prohibited sale of milk pasteurized 
outside of the city. 

17 294 U.S. 511, 524 (1935). 
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mont and elsewhere; milk may be excluded if necessary safe- 
guards have been omitted... . 


Conclusions 


The Dean Milk Co. case seems to line itself up with prior holdings 
of the Court on this question. When a statute or ordinance has re- 
fused admittance to all products alike whether pure and wholesome 
or not, the court has taken the position that such exclusion placed a 
discriminatory burden upon interstate commerce and could not be 
sustained.'* The only question for the future which the case raises 
is that of how far the Court will go in striking down local measures of 
this nature. The answer will have to await future decisions on similar 


statutes and ordinances. 
Epwarp J. Cor 





18 Where Congress itself has passed a statute permitting such exclusion, of 
course, it is permitted, as in the case of liquor (26 Star. 313, 1890). This is be- 
cause the Commerce Clause gives Congress the power to regulate interstate 
commerce. 





NEWS OF THE SCHOOL 


Covering the academic year 1950-1951 
SALMON W. DAHLBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as an outstanding 
graduating law student: 
Glen R. Campbell 
HIGH HONORS 
Voted by the law faculty, on the basis of outstanding scholastic 
achievement to graduate with high honors: 
Glen R. Campbell 
HONORS 
Voted by the law faculty, on the basis of scholastic achievement to 
graduate with honors: 
Richard Cates 
Frank Huettner 
Jerrold Park 


ORDER OF THE COIF 


Voted by the law faculty, as the upper 10% scholastically of their 
respective graduating classes, to membership in the honorary legal 


fraternity, the Order of the Coif: 


Glen R. Campbell 
Richard Cates 
Edward Coe 
William Crane 
Marvin Evans 
Leon Fieldman 
Ralph Geffen 
Eugene Gehl 


James Haight 
Frank Huettner 
Robert Junig 
Ronald Keberle 
Carl Peterson 
Robert Siegman 
Victor Wahl 


WISCONSIN LAW REVIEW CERTIFICATES 


Voted by the law faculty, on the basis of distinguished work on 
the Wisconsin Law Review, to receive Wisconsin Law Review Cer- 


tificates: 
Glen R. Campbell 
Edward Coe 
William Crane 
John Diehl 
Leon Fieldman 
Ralph Geffen 


Eugene Gehl 
James Haight 
Charles Johnson 
Robert Junig 
Ronald Keberle 
Noah Minkin 
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George Montemayer Harold Stumreiter 
Jerrold Park Victor Wahl 
Robert Siegman Robert Waldo 


Robert Smith 


KEMPER K. KNAPP SCHOLARSHIPS 
The law faculty, on the basis of need and scholastic standings 
awarded 27 scholarships to worthy law students from the fund made 
available under the will of the late Kemper K. Knapp. 
WILLIAM J. HAGANAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor-in- 
Chief of the Wisconsin Law Review, a scholarship was awarded to: 


William Crane 


WISCONSIN LAW ALUMNI ASSOCIATION SCHOLARSHIPS 


The law faculty, on the basis of need and scholastic achievement, 
awarded one scholarship to a deserving law student from a fund 
established by the Wisconsin Law Alumni Association. 


WISCONSIN LAW REVIEW 


From the Editorial Board of the Wisconsin Law Review, the fol- 
lowing were elected officers for the 1950-1951 school year: 


Editor-in-Chief: William Crane 

Executive Editors: Glen Campbell 
John Diehl 
James Haight 


Ronald Keberle 
Jerrold Park 
MOOT COURT 
Freshman Moot Court Competition Awards were made to the 
following teams: 
Fall Semester of 1950: 


First Place: Joseph Dennisen and Roland Roggensach 

Second Place: John Noll and Joe Morozumi 

Third Place: Frank Bixby and Walter Raushenbush 
Spring Semester of 1950: 

First Place: Paul Klein and Edward Shenkenberg 

Second Place: Kenneth Grover and Robert Kastenmeir 

Third Place: James Lindholm and Edward Robinson 


Program Chairman: Edward Simarski 
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WILLIAM E. TIMLIN AWARD 
Given by the William E. Timlin Law Fraternity for outstanding 
service in the law school community: 
Edward Simarski 


HAPPENINGS AROUND THE SCHOOL 

The 1950-1951 academic year saw a continuation of the high post- 
war enrollment in the Wisconsin Law School. There were approxi- 
mately 775 students enrolled of whom 174 graduated. 

Current world trends were reflected in the addition of a course in 
Military Law, taught by Professor Delmar Karlen. High enrollments 
in the course indicated considerable student interest in the subject. 

The Law School again offered its summer course in Legal Problems 
as an alternative to the six months of office practice required of gradu- 
ates for admission to the bar. Students in this class familiarize them- 
selves with the practical aspects of the profession, become associated 
with legal papers and documents, and conduct mock trials and pro- 
ceedings. In addition, they have the opportunity to hear eminent 
jurists and attorneys from around the state discuss the peculiar prob- 
lems of their particular fields. 

The coming year will see the addition of three courses to the school 
curricula and at least two members to the faculty. Professor Richard 
W. Effiand will offer a new course in real property entitled Landlord- 
Tenant Problems. It will deal with modern problems arising from 
landlord-tenant relationships, both rural and urban, including con- 
dition of the premises, statutory regulation, examination of standard 
lease forms, and drafting of leases. Primary emphasis will be on 
leaseholds, but some review will be made of tenancies at will and 
periodic tenancies. 

Comparative Law will also be added to the school curricula. The 
course will be taught by Professor Jaroslav Mayda, a capable new- 
comer to our faculty. Professor Mayda, a native of Czechoslovakia 
and former member of the Political Science Department of Ohio 
State University, will also offer a course in International Law, a 
field in which he has won much acclaim. 

The freshman course in Legal Bibliography and Legal Writing will 
be expanded this year from one to two credits. The purpose of this 
change is to better acquaint the student with the techniques of legal 
research. 
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